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UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

 

   ) 

Voltus, Inc.  ) 

   ) 

 Complainant, ) 

   ) 

  v. ) Docket No. EL21-12-000 

   ) 

 ) 

Midcontinent Independent System ) 

Operator, Inc. ) 

   )  

 Respondent, ) 

   ) 

 

MOTION TO DISMISS COMPLAINT AND PROTEST OF  

THE ORGANIZATION OF MISO STATES, INC. 

 

Pursuant to Rule 211 and 212 of the Rules of Practice and Procedure of the Federal 

Energy Regulatory Commission (“Commission”), 18 C.F.R. §385.211 and 18 C.F.R. §385.212, 

the Organization of MISO States (“OMS”) submits this Motion to Dismiss Complaint and 

Protest1 in response to the Complaint of Voltus, Inc. Requesting Fast Track Processing filed in 

 
1 The Arkansas Public Service Commission, the Council of the City of New Orleans, and the Wisconsin Public 

Service Commission abstain from taking a position on this filing. 

The Illinois Commerce Commission (“ICC)” does not support this OMS filing.  The ICC generally supports the 

Commission’s policy, as described in Order No. 2222, to reduce unnecessary barriers to competition from distributed 

energy resources, including demand response, in wholesale electricity markets (Order No. 2222, at P 1).  The ICC 

agrees with Voltus that demand response participation in wholesale markets can provide numerous benefits, such as 

reducing wholesale power prices, increasing awareness of energy usage, more efficient operation of wholesale 

markets, mitigating market power, enhancing reliability, and supporting the integration of renewable energy resources. 

(Voltus Complaint, at 4).  The ICC agrees with Voltus that unaffiliated third-party aggregators can bring innovative 

solutions and spur efficiency improvements as compared with traditional utility-managed demand response programs. 

(Voltus Complaint, at 46).  Retail-restructured states such as Illinois rely on a robust competitive wholesale energy 

market to discipline retail prices.  The participation of distributed energy resources in wholesale markets broadens 

those markets, thereby improving market efficiency to the benefit of electricity consumers. When some state 

policymakers or retail regulators bar, or otherwise restrict, participation by third-party aggregators of demand response 

in regional wholesale markets, the benefits of those markets are reduced for all retail customers in those markets. Such 

reductions in competition particularly harm electricity consumers in retail-restructured states like Illinois.  The ICC 

understands that some traditionally regulated states have concerns with potential third-party aggregation impacts on 

such issues as integrity of integrated resource planning, load forecasting, bundled retail rate-setting and distribution 

system reliability.  To address those concerns, the ICC supports applying to demand response aggregation the same 
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this docket.2 

The OMS is a non-profit, self-governing organization comprised of representatives from 

the seventeen regulatory bodies with jurisdiction over entities participating in MISO and serves 

as the regional state committee. The purpose of the OMS is to coordinate regulatory oversight 

among its members, to make recommendations to MISO, the MISO Board of Directors, the 

Commission, and other relevant government entities and state commissions as appropriate, and 

to intervene in proceedings before the Commission to express the positions of the OMS member 

agencies. 

Service of pleadings, documents, and communications in this proceeding should be made 

on the following:  

Marcus Hawkins 

Executive Director 

Organization of MISO States 

811 E. Washington Avenue, Suite 400 

Madison, WI 53703 

marcus@misostates.org 

 

Ben Sloan 

Director of Regulatory Affairs 

Organization of MISO States 

811 E. Washington Avenue, Suite 400 

Madison, WI 53703 

ben@misostates.org 

 

I. BACKGROUND 

On October 20th, 2020, Voltus, Inc. (“Complainant” or “Voltus”) filed a Complaint 

pursuant to rules 206 and 306 of the Commission’s Rules of Practice and Procedure3 asking the 

Commission to: 

(1) …find that MISO tariff provisions authorizing states to bar third party 

demand response providers from participating in MISO’s wholesale market are: (i) 

inconsistent with the jurisdictional provisions of the Federal Power Act, and (ii) not 

just and reasonable, and are unduly discriminatory and preferential… 

(2) issue an order interpreting its own regulation… and find that certain 

relevant electric retail regulatory authorities (“RERRAs”) in MISO issued 

 
protections, restrictions, and coordination requirements applied to aggregation for other distributed energy resources 

in Order No. 2222. 

2 Voltus, Inc. v. Midcontinent Indep. Sys. Operator, Inc. “Complaint of Voltus, Inc. Requesting Fast Track 

Processing,” Docket EL21-12-000 (October 20, 2020) (“Complaint”). 

3 18 C.F.R. §§385.206 and 385.212. 
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prohibitions against third party demand response providers in a manner inconsistent 

with the terms of that regulation and that such prohibitions are therefore void; and… 

3) issue a notice of proposed rulemaking to repeal the provisions set forth 

in 18 C.F.R § 35.28(g)(iii) permitting RERRAs to bar third party demand response 

aggregators from participating in wholesale markets, on the grounds that these 

provisions are: (i) inconsistent with the jurisdictional provisions of the Federal 

Power Act and (ii) result in rates that are not just and reasonable and are unduly 

discriminatory and preferential.4 

 

The Complainant asks the commission for prompt action so that “Voltus would be able to bid 

demand response (“DR”) into the market from all MISO states… to participate in the 2021/2022 

[MISO Planning Resource Auction] (“PRA”).”5 

II. MOTION TO DISMISS 

As will be shown below, MISO’s tariff provisions6 implementing Order No. 7197 are 

consistent with the Federal Power Act (“FPA”) and fully comply with Order No. 719.8 They 

remain in compliance with the FPA and Order No. 719 today. Therefore, this complaint should 

be dismissed. 

Further, the Commission’s regulation does not need clarification. Voltus asserts that, 

“With the exception of Arkansas, which has adopted a law, …no RERRA in MISO has an opt-

out codified in law or regulation. Thus, MISO’s acceptance of opt-outs other than that of 

Arkansas is inconsistent with Order No. 719.”9 However, when Order No. 719, Order No. 719-

A, and MISO’s FERC approved tariff language are read together, it is clear that these orders and 

 
4 Complaint at 1–2. 

5 Id. at 12.  

6 MISO, FERC Electric Tariff, Module C, § 38.6.A.iii.1.(a)a. (34.000). 

7 Wholesale Competition in Regions with Organized Electric Markets, Order No. 719, 73 FR 64,100 (Oct. 28, 

2008), 125 FERC ¶ 61,071 (2008), order on reh’g, Order No. 719-A, 74 FR 37,776 (Jul. 29, 2009), 128 FERC ¶ 61,059 

(2009), order on reh’g, Order No. 719-B, 129 FERC ¶ 61,252 (2009). 

8 Midwest Indep. Transmission Sys. Operator, Inc., 137 FERC ¶ 61,214 (2011) (“December 2011 Compliance 

Order”). 

9 Complaint at 85. 
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the order approving MISO’s tariff language specifically allow RERRAs to prohibit the 

participation of DR in wholesale markets. The “laws and regulations” language from Order No. 

719 Voltus cites does not even appear in the Commission’s regulations.10 This regulation does 

not need to be clarified. Furthermore, the Arkansas statute referenced by Voltus is not a 

codification of a state opt-out itself but a clarification of the Arkansas Commission’s already 

existing jurisdiction.11 

Further, the application of this regulation does not result in either REERAs intruding 

upon FERC’s jurisdiction or FERC intruding upon the state and local jurisdiction, nor does the 

application of this regulation result in unjust and unreasonable rates. Therefore, the Commission 

does not need to issue a Notice of Proposed Rulemaking (“NOPR”) to correct any perceived 

deficiencies with this regulation. Voltus asserts that retail regulators lack the authority to issue a 

blanket ban on wholesale DR participation and walks through caselaw since the issuance of 

Order No. 719 to argue that the opt-out provisions of Order No. 719 are inconsistent with the 

FPA.12 Voltus states, “While EPSA, Hughes, and NARUC did not directly address the legality of 

the state-opt out in Order No. 719, the Commission can no longer evade their implications. The 

legal landscape has shifted since 2009, and the opt-out originally afforded states in Order No. 

 
10 18 C.F.R. § 35.28(g)(iii). (“Each Commission-approved independent system operator and regional transmission 

organization must accept bids from an aggregator of retail customers that aggregates the demand response of the 

customers of utilities that distributed more than 4 million megawatt-hours in the previous fiscal year, and the customers 

of utilities that distributed 4 million megawatt-hours or less in the previous fiscal year, where the relevant electric 

retail regulatory authority permits such customers' demand response to be bid into organized markets by an aggregator 

of retail customers.”)  

11 Regulation of Electric Demand Response Act, 2013 Ark. Acts 1078 of 2013, Ark. Code Ann. § 23-18-1001 et 

seq., (This statute defines demand response and states that the “marketing, selling, or marketing and selling” of DR 

by electric utilities or ARCs is “subject to regulation by” the Commission or the local governing authority of a 

municipally owned electric utility. It further states that the Commission “[m]ay establish the terms and conditions for” 

marketing and selling DR by utilities and ARCs into wholesale electricity markets. It also states that the Commission 

“[s]hall not regulate demand response investments or demand response actions of a retail customer on the customer’s 

side of the electric meter.” Finally, the Act states that the marketing, selling, or marketing and selling of DR into 

wholesale markets by an ARC or a retail customer is ‘prohibited unless the … Commission or the governing board of 

a municipally owned electric utility… determines’ that it is “in the public interest.”)  
12 Complaint at 34-36. 
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719 is no longer legally viable.”13 This is incorrect. FERC v. EPSA14 (“EPSA”) and NARUC v. 

FERC15 (“NARUC”) show that the Commission is not required to allow an opt-out.16 These 

cases do not prohibit the Commission from exercising its discretion in policy matters to grant an 

opt-out. Yet this is what Voltus’ is asking the Commission to do. 

Further, Hughes v. Talen Energy Marketing, LLC (“Hughes”) determined that a state 

statute that “disregard[s] an interstate wholesale rate required by FERC” is illegal.17 That is not 

what is happening here either. Voltus incorrectly asserts that state policy decisions prohibiting 

DR from participating in the wholesale markets “directly aim” at wholesale transactions.18 Retail 

policy choices that prohibit third-party DR access to the wholesale markets do not thwart the 

goals of Order No. 719 or the FPA, nor do they exceed the jurisdiction of retail regulators. They 

further the goals of Order No. 719 and the FPA. 

There is not now some unified framework from the courts, as Voltus suggests, that guides 

the integration of resources into the wholesale markets that did not exist in 2008 and that 

somehow now renders the opt-out provisions of Order No. 719 at odds with the FPA. The 

Commission has treated four different types of resources differently. With respect to DR, the 

Commission has granted an opt-out. With respect to Energy Efficiency Resources (EERs), the 

Commission granted an opt-out to a single state, and on a case-by-case basis as requested by 

 
13 Complaint at 36. 

14 FERC v. Elec. Power Supply Ass'n, 136 S. Ct. 760, 776 (2016) (“EPSA”). 

15 Nat’l Ass'n of Regulatory Util. Commissioners v. FERC, 964 F.3d 1177, 1186 (D.C. Cir. 2020) (“NARUC”). 

16 Participation of Distributed Energy Res. Aggregations in Markets Operated by Reg'l Transmission 

Organizations & Indep. Sys. Operators, Order No. 2222, 172 FERC ¶ 61,247, at P 58 (2020) citing Elec. Storage 

Participation in Markets Operated by Reg'l Transmission Organizations & Indep. Sys. Operators, Order No. 841-A, 

167 FERC ¶ 61,154 at P 32 (2019). See also Advanced Energy Econ., 161 FERC ¶ 61,245 at P 62 (2017) (“AEE”) 

citing EPSA, 136 S. Ct. at 776 (2016). 

17 Hughes v. Talen Energy Mktg., LLC, 136 S. Ct. 1288, 1298 (2016) (“Hughes”). 

18 NARUC, 964 F.3d at 1186. 

Document Accession #: 20201119-5168      Filed Date: 11/19/2020



   

 

6 

 

RERRAs.19 With respect to Energy Storage Resources (ESRs), the Commission has not granted 

an opt-out to any state. And with respect to (“Distributed Energy Resource (“DER”) 

aggregations, the current chair of the Commission disagrees that the Commission should even 

address their participation in the wholesale markets. Nothing has happened since 2008 that 

requires the Commission to modify the opt-out provisions of Order No. 719.  

Therefore, for the reasons stated above and as expanded upon below, the Commission 

should dismiss the Complaint.  

III. MOTION TO DENY FAST TRACK PROCESSING20 

Voltus requests Fast Track processing pursuant to the Commission’s regulations.21 In 

relevant part, these regulations require Voltus to, “Explain… why the standard processes will not 

be adequate for expeditiously resolving the complaint.”22 Further, “the Commission may resolve 

complaints using Fast Track procedures if the complaint requires expeditious resolution.”23 

Voltus states that Fast Track processing would enable DR resources to bid into the MISO 

2020/2021 PRA Auction24 and that “[e]very day lost to delay therefore represents an additional 

 
19 AEE, 161 FERC ¶ 61,245 at P 72. 

20 The Public Service Commission of Wisconsin (PSCW) agrees that such a policy change should be allowed a 

complete review. At the very least, since this complaint appears to be in response to FERC’s recent decision regarding 

Order 2222, the PSCW would further posit that such concerns related to demand response and the continuance of the 

opt-out (as described on pages 46-55 of that Order) could be addressed in response to existing requests for clarification 

or rehearing related to that Order (FERC Docket RM18-9-000). Currently, MISO and its stakeholders are already 

tasked with working through the several issues presented in Order 2222, including some relating to the arguments 

raised by Voltus, and responding in compliance by July 2021. Regardless, given the concerns listed in this OMS 

Motion to Dismiss and Protest under Section IV, E that would need to be addressed and considered in full by February 

2021, as well as the issues of simultaneous participation, interconnection rules, and coordination in particular, PSCW 

supports the motion to deny Fast Track processing. 

21 18 CFR § 385.206(h) and 18 CFR § 385.206(b)(11). 

22 18 CFR § 385.206(b)(11). 

23 18 CFR § 385.206(h). 

24 Complaint at 12. 
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obstacle to Voltus fully participating in the PRA.”25 Voltus states that 

OMS’s question as to why it is important for Voltus to prepare for this PRA as 

opposed to any past or future PRA, misses the obvious answer, which is that if 

Voltus cannot participate in this PRA Voltus loses that opportunity forever, and 

foregoes potentially half a billion dollars in revenue.26 

Nonetheless, Voltus still does not explain why its failure to file this complaint at any 

point in the past 12 years should suddenly cut short every other stakeholder’s interest and the 

Commission’s interests in fully considering the issues raised in the complaint. Nor does Voltus 

acknowledge that the need for Fast Track processing could have been cured if Voltus had simply 

filed its complaint earlier. 

The Commission has stated that complaints alleging a violation of the FPA, as opposed to 

a violation of a tariff provision, are more likely to raise complex issues that are not suitable for 

Fast Track processing,27 yet all three FERC cases cited in the complaint in support of the 

appropriateness of Fast Track processing ask the Commission to modify or waive specific tariff 

provisions rather than finding them in violation of the FPA.28 Voltus has not alleged that MISO 

 
25 Voltus, Inc. v. Midcontinent Indep. Sys. Operator, “Answer of Voltus Responding to the Intervention and 

Motion for Extension of Time to Submit Comments of the Organization of MISO States,” Docket EL21-12 at 4 

(October 28, 2020). 

26 Id. 

27 Amoco Energy Trading Corp., Amoco Prod. Co. & Burlington Res. Oil & Gas Co., 89 FERC ¶ 61,165 at P 

61498–99 (1999) (“Amoco”) (“While the Commission recognizes that Amoco and Burlington viewed the issue as 

time sensitive in light of the then impending close of the open season, the complex nature of the issues raised by the 

complaint do not lend themselves to the Fast Track process. Not only are the issues complex, but, more importantly, 

El Paso's existing delivery point capacity allocation method is in conformance with its Commission-approved tariff 

and there is no claim that El Paso has deviated from those methods. An example of a situation where the Fast Track 

process may be appropriate is where a complainant asserts a pipeline has violated is own tariff provisions. On the 

other hand, when a complainant, as here, seeks to change a provision in a pipeline's tariff in a complaint proceeding 

by alleging that the provision is unjust, unreasonable, unduly discriminatory or otherwise in violation of 

Commission regulations or policy, the complaint is likely to raise more complex issues. Because such complex 

issues are likely to take some time to resolve, complaints seeking changes to a pipeline's tariff should not be filed 

using the Fast Track process”) (emphasis added). 

28 PJM Interconnection, L.L.C., 135 FERC ¶ 61,211 (2011), Morgan Stanley Capital Grp. Inc. 92 FERC ¶ 61,112 

(2000), and Allegheny Elec. Coop., Inc., et al., 119 FERC ¶ 61,165 (2007). 
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has violated its own tariff but rather that MISO’s tariff is in violation of the FPA.29  

The review of a long-standing jurisdictional policy involving the balance of state and 

federal jurisdiction and the ability of states to opt-out of aggregation in the context herein is a 

complex issue.30 Even the Commission has described it as such.31 Therefore, Voltus’ interest in a 

speedy resolution do not outweigh the rights of every other interested stakeholder to a considered 

and thorough examination of the complex issues contained in the Complaint and do not warrant 

the additional burden Fast Track processing would impose.32  

Nor has Voltus presented a “highly credible claim” as required.33 Voltus is simply 

requesting the Commission change its policy. As the rulemaking process and compliance process 

took years, the Commission should not revisit and resolve the issues raised in the complaint in a 

matter of weeks. The state opt-out provisions challenged here have been in place since the 

issuance of Order No. 719 in October 2008 and have been a part of the MISO Tariff since FERC 

accepted MISO’s initial compliance filing in December 2011.34  

None of the Commission’s previous orders, including the recently issued Order No. 2222, 

 
29 Complaint at 1. 

30 See Texas Gas Serv. Co., A Div. of Oneok, Inc., 133 FERC ¶ 61,079 at P40 (2010) (in which the Commission 

stated in a case in which Fast Track processing was requested: “the Commission finds Fast Track processing is 

infeasible for this complex issue, which has remained an open issue for some years now….”). Likewise, the issues 

presented with respect to the various resources Voltus claims are comparable have been ongoing before the 

Commission and the Courts for more than a decade, and there is an active proceeding regarding DER aggregations 

before the Commission right now which is intertwined with the issues in this complaint. 

31 Demand Response Comp. in Organized Wholesale Energy Markets, Order No. 745, 134 FERC ¶ 61,187 at P 

114 (2011) (“[W]e recognize that jurisdiction over demand response is a complex matter that lies at the confluence of 

State and Federal jurisdiction.”). 

32 See Amoco at 7 citing Complaint Procedures, Order No. 602, 86 FERC ¶ 61,324 at P 10 (1999) (“It is also 

important to reemphasize a point that was made in Order No. 602. The Commission stated that: Fast Track processing 

will be employed in only limited circumstances because of the extraordinarily compressed time schedule that would 

place a heavy burden on all parties to the proceeding”). 

33 Order No. 602, 86 FERC ¶ 61,324 at P 10 (“Where a highly credible claim for relief is presented, and a 

persuasive showing is made that standard complaint resolution processing may not provide timely relief as quickly as 

circumstances may demand, the Commission will put the complaint on a Fast Track, to provide for expedited action 

by the Commission or an ALJ in a matter of weeks.”) 

34 December 2011 Compliance Order. 
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modify the opt-out provisions of Order No. 719. Any reversal of reexamination of these opt-outs 

would represent a major change and/or revision to prior FERC Orders and FERC policy.  

 In sum, the Complainant’s decision to wait 12 years to challenge the opt-out provisions 

of Order No. 719 does not support the claim that there is now an emergency to tackle this 

complex issue.  This complaint alleges violations of the FPA as opposed to the MISO tariff 

which further render Fast Track processing inappropriate. Therefore, the Complainants’ request 

for Fast Track processing should be denied. 

IV. PROTEST 

A. Voltus Has Not Satisfied the Requirements of Section 206 of the FPA 

The Commission should dismiss Voltus’ complaint because it fails to meet the 

requirements of § 206 of the FPA. To meets its burden under § 206, Voltus must show that “[a] 

rule, regulation, [or] practice . . . is unjust, unreasonable, unduly discriminatory or 

preferential,”35 and should the Commission find this to be the case, the Commission must replace 

the impermissible rule with a reasonable one.36 Order No. 719 was just and reasonable when 

enacted as were MISO’s tariff provisions implementing it, and both remain so now.  

i. Order No. 719 was just and reasonable when it was issued 

In adopting Order No. 719, FERC was implementing the requirements of the Section 

1252(f) of the 2005 EPAct, which states, “[I]t is the policy of the United States that unnecessary 

barriers to DR participation in energy, capacity, and ancillary services markets shall be 

eliminated.”37 The Commission has wide discretion to determine how to carry out this statutory 

 
35 16 U.S.C.A. § 824e(a). 

36 Id.; FirstEnergy Serv. Co. v. FERC, 758 F.3d 346, 353 (D.C. Cir. 2014). 

37 Demand Response Compensation in Organized Wholesale Energy Markets, Order No. 745-A, 137 FERC ¶ 

61,215 at P 34 (2011) citing Energy Policy Act of 2005, Pub. L. No. 109-58, § 1252(f), 119 Stat. 594, 965 (2005). 
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mandate.38 Allowing retail regulators to prohibit the direct participation of third-party DR 

aggregators in the wholesale markets and prohibiting third-party aggregators from directly 

interacting with retail customers is not an unnecessary barrier to DR participation in wholesale 

markets. It simply allows the retail regulators to design the avenues these resources have to 

access the wholesale market consistent with the regulatory model present in their jurisdiction.  

In Order No. 719, FERC directed improvements in centralized markets to promote DR 

and to require that DR be treated comparably to other resources.39 As part of that docket, FERC 

addressed concerns presented regarding Aggregators of Retail Customers (“ARC”) participation 

on behalf of retail customers directly into RTO organized markets recognizing that: 

Demand response can provide competitive pressure to reduce wholesale power 

prices; increases awareness of energy usage; provides for more efficient operation 

of markets; mitigates market power; enhances reliability; and in combination with 

certain new technologies, can support the use of renewable energy resources, 

distributed generation, and advanced metering.40 

The competitive pressure FERC referred to was between different types of resources, 

e.g., those that produce energy through generation and those that make more energy available by 

reducing consumption. Nowhere in Order No. 719 did FERC suggest that retail regulators would 

be required to allow third parties (not subject to their regulation) to compete against state-

regulated utilities to aggregate retail customers for participation in wholesale DR programs or to 

potentially damage retail DR programs or Integrated Resource Plans.41 

In Order No. 719, FERC required RTOs/ISOs to accept DR bids for ancillary services 

 
38 See infra §IV.D. 

39 Order No. 719, 125 FERC ¶ 61,071 at P 15. 

40 Id. at P16 (emphasis added). 

41 Id. at P 158 (FERC was clear that who could participate as an ARC was subject to state laws and regulation. 

Order No. 719. “Except for circumstances where the laws and regulations of the relevant retail regulatory authority 

do not permit a retail customer to participate, there is no prohibition on who may be an ARC” - - must respect state 

laws or regulations that limit or prohibit certain entities from acting as an ARC in that state.) 
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acquired through a competitive bidding process so long as two conditions are met: (i) the 

demand resources could satisfy technical requirements of providing the ancillary service, and (ii) 

the demand resource could submit a bid, “unless the laws or regulations of the relevant electric 

retail regulatory authority42 do not permit a retail customer to participate.”43 However, FERC did 

not stop there. FERC clarified that retail regulators were not required to “make any showing or 

take any action” under this rule.44 FERC reached the same conclusion with respect DR 

participation in energy markets.45 FERC balanced the benefits of increased DR participation in 

the wholesale market against the need to respect state authority over and responsibility for retail 

customer service.46  

On rehearing, FERC clarified that the ARC rule is narrowly focused.47 It requires only 

that RTOs/ISOs reduce barriers to participation in wholesale markets and allows the retail 

regulators to determine how best to accomplish that goal. FERC did not intend to “challenge the 

role of states and others to decide the eligibility of retail customers to provide demand response 

 
42 Order No. 719, 125 FERC ¶ 61,071 at P 158(c) (“The term ‘relevant electric retail regulatory authority’ means 

the entity that establishes the retail electric prices and any retail competition policies for customers, such as the city 

council for a municipal utility, the governing board of a cooperative utility, or the state public utility commission.") 

43 Id. at P 47 (emphasis added). 

44 Id. at P 53.  

45 Id. at P 154. 

46 Id. at PP 155-156 (“We are mindful of the comments that allowing ARCs to bid into the wholesale energy 

market without the relevant electric retail regulatory authority’s express permission may have unintended 

consequences, such as placing an undue burden on the relevant electric retail regulatory authority. In the NOPR, the 

Commission sought to address the concerns of state and local retail regulatory entities by proposing to require that an 

ARC may bid retail load reduction into an RTO or ISO regional market unless the laws or regulations of the relevant 

electric retail regulatory authority do not permit a retail customer to participate in this activity. The Commission’s 

intent was not to interfere with the operation of successful demand response programs, place an undue burden on state 

and local retail regulatory entities, or to raise new concerns regarding federal and state jurisdiction, as some 

commenters argue…. [W]e clarify that we will not require a retail electric regulatory authority to make any showing 

or take any action in compliance with this rule. Rather, this rule requires an RTO or ISO to accept a bid from an ARC, 

unless the laws or regulations of the relevant electric retail regulatory authority do not permit the customers aggregated 

in the bid to participate…. [W]e find that this action properly balances the Commission’s goal of removing barriers to 

development of demand response resources in the organized markets that we regulate with the interests and concerns 

of state and local regulatory authorities.”). 

47 Order No. 719-A, 128 FERC ¶ 61,059. 
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….”48 FERC left it to the “relevant retail authority to decide the eligibility of retail customers, 

[requiring only that] their decision or policy should be clear and explicit so that the RTO or ISO 

is not tasked with interpreting ambiguities.”49 

In its second order on rehearing,50 FERC reiterated that retail regulators have the 

exclusive authority over ARCs operating in their jurisdiction.  

We have stated previously that neither the intent nor the effect of this proceeding 

is to undermine or require changes to existing retail aggregation programs, or to 

interfere with the relevant electric retail regulatory authority’s role in determining 

the qualifications and requirements for ARCs within its jurisdiction. We leave it to 

each relevant electric retail regulatory authority to set and enforce qualifications 

and requirements for aggregation of demand response within its jurisdiction…. It 

is up to the individual relevant electric retail regulatory authority to determine the 

suitable method for qualifying ARCs within its jurisdiction.”51 

The Commission recognized the potential for conflict between RTO/ISO and retail DR 

programs and again deferred to retail regulators. 

“[I]t is up to the relevant electric retail regulatory authorities, if they so choose, to 

decide whether existing retail aggregation programs provide benefits and whether 

retail customer participation in wholesale demand response programs, individually 

or through an ARC, would adversely affect those programs.”52 

It is clear that FERC intended to allow retail regulators opt-out if they so chose, and 

FERC’s orders come with a “presumption of validity.”53 

 
48 Id. at P 49 (emphasis added). 

49 Id. at P 50. 

50 Order No. 719-B, 129 FERC ¶ 61,252. 

51 Id. at PP 16-17. 

52 Id. at P 27, citing Order No. 719-A, 128 FERC ¶ 61,059 at P 68 (emphasis added). 

53 Fed. Power Comm'n v. Hope Nat. Gas Co., 320 U.S. 591, 602 (1944) (“[T]he Commission's order… is the 

product of expert judgment which carries a presumption of validity.”) (“Hope”). 
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ii. FERC’s Approval of MISO’s Order No. 719 Compliance Filings Reflects 

the Commission’s Deference to Retail Regulatory Authority over ARCs 

and shows that the Commission’s regulation does not need clarification. 

Voltus argues that Arkansas is the only state in the MISO footprint with a valid opt-out 

pursuant to Order No. 719 because no state but Arkansas has passed a law or regulation 

prohibiting the participation of DR in the wholesale markets. However, a holistic reading of 

MISO’s tariff language, Order No. 719 and its rehearing orders, and the Commission’s orders 

accepting MISO’s Order No. 719 compliance filings show that this is incorrect. 

In accepting MISO’s second Order No. 719 compliance filing,54 the Commission 

approved tariff language that is almost identical to the language in MISO’s tariff today, and this 

tariff language allows for retail regulator orders in addition to laws and regulations to indicate a 

retail jurisdiction’s intent to prohibit DR from directly participating in the wholesale markets: 

iii. Notifications and Approvals 

1. RERRA 

(a) ARC certification 

To establish eligibility for registration, the ARC must certify the following for each 

end use customer included in the DRR, LMR, or EDR. 

a.  Where the relevant utility distributed more than four million MWh in the 

prior fiscal year, an ARC must certify that the laws, regulations, or order(s) 

of the RERRA do not preclude the end use customer from participating 

directly in the Transmission Provider’s Energy and Operating Reserve 

Markets, providing Capacity under RAR of the Tariff, or being used as an 

EDR resource.55 

 

This Commission has found this language to be consistent with Order No. 719 and to reflect the 

Commission’s balance of wholesale market efficiency with retail jurisdictional authority.56  

 
54 December 2011 Compliance Filing. 

55 MISO, FERC Electric Tariff, Module C, § 38.6.A.iii.1.(a)a. (34.000). 

56 Midwest Independent Transmission System Operator, Inc. “Order No. 719 Compliance Filing” Docket No. 

ER09-1049-000 (April 28, 2009) (“April 2009 Compliance Filing”) (“ARC registration will include but not be limited 

to the following:… State jurisdiction…. The Transmission Provider will require 1) an ARC to certify that the laws 

or regulations of the relevant electric retail regulatory authority(ies) do not preclude the customers aggregated in the 

ARC Zone from participating directly in the Transmission Provider’s markets.”) (emphasis added). Midwest 
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FERC left no doubt that it would not revisit its policy to respect retail regulator 

determinations regarding the qualifications of an entity to participate in MISO as an ARC 

reiterating that:  

The Final Rule also does not make findings about retail customers’ eligibility, under 

state or local laws, to bid demand response into the organized markets, either 

independently or through an ARC. The Commission also does not intend to make 

findings as to whether ARCs may do business under state or local laws, or 

whether ARCs’ contracts with their retail customers are subject to state and 

local law. Nothing in the Final Rule authorizes a retail customer to violate existing 

state laws or regulations or contract rights. In that regard, we leave it to the 

appropriate state or local authorities to set and enforce their own requirements.57 

FERC ultimately accepted MISO’s ARC filings,58 and it is clear that FERC allowed RERRAs to 

indicate their ability to opt-out in more ways than only passing a law or regulation. The “laws 

and regulations” language from Order No. 719 Voltus cites does not even appear in the 

Commission’s regulations.59 The Commission’s regulation does not restrict how REERAs may 

opt-out. Therefore, the Commission’s regulation does not need clarification.    

iii. Order No. 719 and MISO’s tariff provisions implementing it remain just 

and reasonable today 

It is always possible that the Commission may have before it multiple reasonable ways to 

 
Independent Transmission System Operator, Inc., “Filing re Aggregators of Retail Customers” Docket No. ER09-

1049-000, Tab B, 38.6(1) (Filed October 2, 2009) (October 2009 Compliance Filing) (“Where the relevant utility 

distributed more than four million MWh in the prior fiscal year, an ARC must certify that the laws, regulations, or 

order(s) of the RERRA do not preclude, the retail customer from participating directly in the Transmission Provider's 

Energy and Operating Reserve Markets, providing Capacity under the Module E of the Tariff, or being used as an 

EDR resource.”) (emphasis added). 

57 December 2011 Compliance Order at P157 (emphasis added), citing Order No. 719-A, 128 FERC ¶ 61,059 at 

P 54. 

58 Id.; Midwest Indep. Transmission Sys. Operator, Inc., 140 FERC ¶ 61,060 (2012); 140 FERC ¶ 61,060 (2012); 

Midwest Indep. Transmission Sys. Operator, Inc., 143 FERC ¶ 61,145 (2013); Midwest Indep. Transmission Sys. 

Operator, Inc., 144 FERC ¶ 61,012 (2013); Midcontinent Indep. Sys. Operator, Inc., 156 FERC ¶ 61,194 (2016); 

Midwest Indep. Transmission Sys. Operator, Inc. “Letter Order” Docket ER12-1265-007 (June 12, 2017). 

59 18 C.F.R. § 35.28(g)(iii). (“Each Commission-approved independent system operator and regional transmission 

organization must accept bids from an aggregator of retail customers that aggregates the demand response of the 

customers of utilities that distributed more than 4 million megawatt-hours in the previous fiscal year, and the customers 

of utilities that distributed 4 million megawatt-hours or less in the previous fiscal year, where the relevant electric 

retail regulatory authority permits such customers' demand response to be bid into organized markets by an 

aggregator of retail customers.” (emphasis added)).  
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address any particular set of facts or statutory mandate. That does not mean that all of the 

Commission’s previous rules should be subject to perpetual attack from competing proposals. 

Yet that is exactly what Voltus is doing here – trying to impose its policy preference in place of 

the Commission’s. MISO’s tariff is just as good if not better at accommodating DR into the 

wholesale markets than it was when the Commission accepted MISO’s Order No. 719 

compliance filing.  

Voltus claims that consumers interaction with the wholesale market is being limited by 

the opt-out provisions of Order No. 719.60 Voltus also cites MISO’s spate of recent Maximum 

Generation events, MISO’s RAN initiative’s attempt to address these more frequently occurring 

events, and describes how DR could also help MISO address resource adequacy issues in the 

face of a changing resource mix.61 However, as the testimony indicates, and as the MISO 

stakeholder process reflects, there are many ways to address the problems that MISO has 

identified through the RAN process. Simply because Voltus speculatively contends that DR 

could participate better if the opt-out provisions of Order No. 719 were eliminated does not mean 

that MISO’s tariff as it currently stands is not adequately meeting the statutory mandate of the 

EPAct of 2005 in accordance with the FPA. In carrying out the mandates of the FPA and EPAct 

of 2005, the Commission has simply exercised its broad authority fill in the gaps left by a 

statute.62 

 
60 Complaint, Exhibit A, Centolella Testimony at 5-7 (“MISO market conditions and technology have changed 

significantly in the last twelve years… With the deployment of advanced meters and communications systems, most 

consumers today could shape, shift, and modulate demand based in part on wholesale market conditions if barriers to 

their participation in MISO demand response programs were removed.”) 

61 Id. at 6-16. 

62 Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 843–44, 104 S. Ct. 2778 (1984) (“The 

power of an administrative agency to administer a congressionally created… program necessarily requires the 

formulation of policy and the making of rules to fill any gap left, implicitly or explicitly, by Congress. If Congress 

has explicitly left a gap for the agency to fill, there is an express delegation of authority to the agency to elucidate a 

specific provision of the statute by regulation. Such legislative regulations are given controlling weight unless they 
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Investor owned utilities are just as well equipped, if not better equipped, than third parties 

to encourage the deployment of AMI and other advanced communications systems in 

conjunction with load-shaping and shifting retail programs that are capable of accounting for 

wholesale market conditions and closely coordinated with utility resource plans, retail DR 

programs, and needs of the distribution system. When it comes to AMI, in fact, state regulated 

distribution utilities are the only legal path toward implementation. State regulators, when 

considering investments in AMI deployment often require a showing of system-wide consumer 

benefits, which often includes retail programs that reduce load during critical times to reduce 

resource needs. The ability to condition AMI investment on the adoption of DR programs by a 

vertically integrated utility is certainly more a driver of DR deployment than the opportunity for 

third-party aggregators to capture revenues from the well-documented low clearing prices of 

MISO’s PRA. 

OMS agrees with Voltus that DR has the potential to increase reliability and resource 

adequacy within the MISO footprint, but OMS disagrees that simply eliminating the opt-out 

provision of Order No. 719 is the panacea that Voltus claims it to be. In fact, maximizing the 

benefits of the technology Voltus claims is needed is already a key consideration of many retail 

regulators. The incentives are strong to avoid building additional resources that require 

additional land use or rate increases. Retail tariffs and Integrated Resource Plan requirements can 

and do address those issues.  

Although Voltus identifies the RERRA opt-out as the “primary barrier” to DR 

participation in the MISO market, the opt-out would more correctly be labeled the primary 

 
are arbitrary, capricious, or manifestly contrary to the statute. Sometimes the legislative delegation to an agency on a 

particular question is implicit rather than explicit. In such a case, a court may not substitute its own construction of a 

statutory provision for a reasonable interpretation made by the administrator of an agency.”) citing Morton v. Ruiz, 

415 U.S. 199, 231 (1974) (internal citation omitted). 

Document Accession #: 20201119-5168      Filed Date: 11/19/2020



   

 

17 

 

avenue for participation. As the MISO IMM noted in his 2019 State of the Market report, 

“demand response is an important contributor to MISO’s resource adequacy.”63 The report backs 

this up by identifying that there are over 13.5 GW of DR in the MISO market today and 

identifies “most of MISO’s DR capability… is developed under regulated utility programs.” 

The primary barrier to additional DR participation in MISO is historically low wholesale 

energy and ancillary service market prices64 combined with a lack of operational experience with 

deployment of emergency DR. Nothing in the MISO tariff or in Order No. 719 itself is unjustly 

or unreasonably creating barriers to additional DR participation. Wholesale market conditions 

that diminish the business case for certain resources is a common feature of RTO markets and 

fluctuates over time subject to market forces. While Voltus speculates that increased variability 

and reduced reserve margins will increase the need for DR in the future,65 today’s market signals 

are not reflecting this speculation. Secondly, high reserve margins have limited the use of 

emergency DR in the past. When MISO deployed this resource in April 2017 it had been 10 

years since emergency DR was called by MISO operators. This large gap prevented MISO, or 

any other stakeholder for that matter, from identifying potential improvements to the tools MISO 

operators and market participants used. As MISO and stakeholders have identified problems, 

retail regulators, MISO, and utilities have begun to work to improve emergency DR resources.66 

Indeed, MISO has already addressed many of the concerns that Voltus identifies. Over 

the past two years MISO, with the support of OMS, has made three filings to improve its primary 

 
63 Potomac Economics, 2019 State of the Market Report at xvi (June 2020) (“2019 IMM Report”), available at 

https://cdn.misoenergy.org/2019%20State%20of%20the%20Market%20Report453426.pdf. 

64 2019 IMM Report, at Figure 2. 

65 Complaint at 7.  

66 Midcontinent Indep. Sys. Operator, Inc., 166 FERC ¶ 61,116 (2019); Midcontinent Indep. Sys. Operator, Inc., 

166 FERC ¶ 61,235, (2019); Midcontinent Indep. Sys. Operator, Inc., 172 FERC ¶ 61,138 (2020). 
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emergency DR tool – Load Modifying Resources (LMRs).67 In addition, MISO is continuing to 

examine ways to encourage DR resources to participate outside of its emergency procedures, 

including evaluation of its emergency and scarcity pricing mechanisms.68 These changes would 

require a tariff modification or creation of a new product that is not currently available to any 

aggregators, third-party or otherwise.   

The sizeable – and increasing – quantities of DR resources participating MISO’s markets 

today demonstrate a lack of ‘unnecessary barriers.’ Over the past three years, over 10% of 

MISO’s planning reserve margin requirement has been met by LMRs.69 Voltus’ principal 

support for its position is that “the full capabilities of demand response technology remain 

largely untapped.”70 To support its proposition, Voltus relies on a decade-old assessment and 

forecast by The Brattle Group that projected a 20% reduction in demand due to DR71 and then 

points to a 2019 EIA annual report that reports less than the 20% reduction.72 Voltus’ cryptic 

explanation requires the reader to discover the alleged “under performance” by reviewing the 

two reports. Several relevant points undermine Voltus’ allegation.  

 
67 Id. 

68 MISO, Improve Emergency Pricing IR077 available at https://www.misoenergy.org/stakeholder-

engagement/issue-tracking/improve-emergency-pricing/; MISO, Continued Reforms to Improve Scarcity Pricing 

and Price Formation IR071 available at https://www.misoenergy.org/stakeholder-engagement/issue-

tracking/continued-reforms-to-improve-scarcity-pricing-and-price-formation/. 

69 See MISO, 2020/2021 Planning Resource Auction (PRA) Results at Slide 12 (April 14, 2020) available at 

https://cdn.misoenergy.org/2020-2021%20PRA%20Results442333.pdf.  

70 Complaint at 6. 

71 Complaint at 6, n.7 citing FERC Staff and the Brattle Group et al., A National Assessment of Demand Response 

Potential at 27-28 (June 2009) (“Brattle Report”) (“The reduction in peak demand under [the full participation] 

scenario is 188 GW by 2019, representing a 20 percent reduction in peak demand for 2019 compared to a scenario 

with no demand response”), available at https://www.ferc.gov/sites/default/files/2020-05/06-09-demand-

response_1.pdf. 

72 U.S. Energy Information Administration, Electric Power Annual 2019 at table 1.2 (“Summary Statistics for 

the United States, 2008 – 2018”) (October 2019) available at https://www.eia.gov/electricity/annual/pdf/epa.pdf; see 

also FERC Staff, 2019 Assessment of Demand Response and Advanced Metering (2019) at 13-17 (retail and 

wholesale demand response each ~30,000 MW in last reporting year) available at 

https://www.ferc.gov/sites/default/files/2020-04/DR-AM-Report2019_2.pdf. 
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First, Brattle explains that the projections in its study “should not be interpreted as 

targets, goals, or requirements for individual states or utilities.”73 According to Brattle, “these 

estimates can serve as a reference for understanding the various pathways for pursuing increased 

levels of demand response.”74 Brattle explains in its report, and Voltus omits in its complaint, 

that “the results of the four scenarios are in fact estimates of potential, rather than projections of 

what is likely to occur. The numbers reported in this study should be interpreted as the amount 

of demand response that could potentially be achieved under a variety of assumptions….”75 

According to Brattle, “[T]he estimates in this Assessment are subject to a number of 

uncertainties, most of them arising from limitations in the data that are used to estimate the 

model parameters.”76 Reliance on public data “makes it likely that the error range for any 

particular estimate in each of the scenarios studied is … as high as twenty percent.”77 

Second, Voltus relies only on the “Full Participation Scenario” that assumes the highest 

participation by DR.78 Brattle described the Full Participation Scenario as follows:  

Full Participation (FP) is an estimate of the total amount of cost-effective demand 

response. This scenario assumes that there are no regulatory or market barriers and 

that all customers will participate. The value of this scenario is that it quantifies the 

upper-bound on demand response under the assumptions and conditions modeled 

in this Assessment.79 

So, referring to successful state and local and RTO/ISO DR programs that have not 

resulted in DR peak reduction that is imagined in the Full Participation scenario as “untapped 

Demand Response” is disingenuous at best and clearly not what Brattle intended its report to 

 
73 Brattle Report at 17. 

74 Id. at xi. 

75 Id. at x (emphasis in original). 

76 Id. at xi. 

77 Id. 

78 Complaint at 6 n.7. 

79 Brattle Report at 24. 
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convey.  

In fact, Brattle posited four future scenarios and the assumed DR-related peak reductions 

by 2019:  

(i) Business-As-Usual - 38 GW (four percent of peak);  

(ii) An Expanded Business-As-Usual - 82 GW (nine percent reduction);  

(iii) Achievable Participation - 138 GW (14 percent reduction); and  

(iv) Full Participation – 188 GW (20 percent reduction).80 

 

Third, more recent reports discovered the assumptions in the 2009 Brattle Report did not 

pan out. Brattle predicted (for purposes of the study) the 2019 peak to be 950 GW. A review of 

EIA data for the last several years shows significantly lower summer peaks. Summer peaks for 

2017-19 ranged from 700 to 720 GW, approximately 25% below the peak assumed in the Brattle 

Report.81 In conclusion, a study forecasting ten years into the future that the preparer of the study 

acknowledges has an up-to 20% error margin is not reliable evidence that RTO/ISO and 

individual state and local DR programs to date have been unsuccessful.  

In fact, Voltus’ proposed solution could exacerbate the challenges that MISO is 

experiencing by reducing reliability and threatening resource adequacy. Voltus attempts to 

maneuver around this problem by arguing that third-party aggregators are responsive to the 

market and have specialized capabilities that others do not.82 But the issues of low wholesale 

market prices and extremely limited operational history in deploying emergency DR remain. 

MISO is actively working on improvements to the tools used to deploy emergency DR,83 and 

 
80 Id. at xii. 

81 See U.S. Energy Information Administration, Heat wave results in highest U.S. electricity demand since 2017 

(August 1, 2019) available at https://www.eia.gov/todayinenergy/detail.php?id=40253. 

82 Complaint at 53–58. 

83 MISO, LMR MCS Gap at slide 13 (September 9, 2020) (Improvements expected mid-2021.) available at 

https://cdn.misoenergy.org/20200909%20RASC%20Item%2003bii%20LMR%20MCS%20Gap%20Presentation%2

0(RASC009)472234.pdf.  
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neither of the issues are even remotely tied to RERRA opt-out provisions. Voltus never explains 

why it would be different for them, only stating that they are innovative and can bring additional 

DR into the market.84 Further, some retail jurisdictions that have elected opt-outs allow ARC 

services through retail tariffs in conjunction with regulated utilities.85 The opt-outs simply 

prohibit direct interaction of unregulated entities with retail customers acting as direct RTO 

market participants for those retail customers.  

Voltus fails its burden under FPA § 206 to show that Order No. 719 and MISO’s tariff 

implementing the rule are unjust and unreasonable. Therefore, the Commission should deny 

Voltus’ complaint. 

B. This Complaint represents an Impermissible Collateral Attack on several of 

the Commission’s Orders 

The Complaint represents an impermissible collateral attack86 on Order No. 719, for 

which the appeal process has long since elapsed, and the Commission disfavors these types of 

attacks.87 Therefore, this Complaint should be considered a request for rehearing that has been 

filed too late. Voltus asks the Commission to find that MISO’s tariff provisions implementing 

Order No. 719 are inconsistent with the FPA and to find that RERRA-issued prohibitions against 

the participation of third-party DR providers are void. At its essence, it seeks to undo a provision 

 
84 Complaint at 53–58. 

85 E.g. Participation by Indiana End-Use Customers In Demand Response Programs Offered by the Midwest ISO 

and PJM Interconnection, 284 P.U.R. 4th 225, 2010 WL 3073664 (Ind. U.R.C.). 

86 Modesto Irrigation Dist., 125 FERC ¶ 61,174 at P 102 (2008) (“Collateral attacks on final orders and relitigation 

of applicable precedent by parties that were active in earlier cases thwart the finality and repose that are essential to 

administrative (and judicial) efficiency.”). Also See, e.g., Pac. Gas & Elec. Co., 121 FERC ¶ 61,065, at P 38 (2007); 

KeySpanRavenswood, Inc. v. N.Y. Indep. Sys. Operator, Inc., 107 FERC ¶ 61,142, at P 22 (2004); Nine Mile Point 

Nuclear Station, LLC v. Niagara Mohawk Power Corp., 105 FERC ¶ 61,336 (2003), order on reh’g, 110 FERC ¶ 

61,033, at P 56 (2005) (Commission “will not allow relitigation of our station power precedent”), affirmed sub nom. 

Niagara Mohawk Power Corp. v. FERC, 452 F.3d 822 (D.C. Cir. 2006). 

87 New England Conference of Public Utilities Commissioners v. Bangor Hydro-Electric Co., 135 FERC ¶ 61,140, 

at P 27 (2011) (“A collateral attack is ‘[a]n attack on a judgment in a proceeding other than a direct appeal’ and is 

generally prohibited.”).  
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of Order No. 719 that should only be done in a rulemaking proceeding where the entire industry 

has notice and opportunity for comment. The Commission should not, as a matter of public 

policy, undo rules in a case specific compliance process versus a rulemaking proceeding. 

Therefore, Voltus’ arguments should be treated as a collateral attack on Order No. 719.  

The relevant question here is whether the Commission has addressed an issue that has 

already been litigated and determined.88 The answer to that question is yes. The doctrine of 

collateral estoppel does not require the Commission to weigh whether facts have changed but 

whether the Commission has ruled on a discrete issue. Regarding whether to allow states to opt-

out of Order No. 719, the Commission has already ruled, and the time for appeal has passed.89  

FERC issued a NOPR containing the opt-out that Voltus is challenging here. FERC 

included that language in its initial Order No. 719, and then modified the language in Order No. 

719-A and 719-B. The Commission provided the opportunity for the interested parties to 

comment on the opt-out provisions at issue here and considered those comments before issuing a 

final regulation. No party appealed this rulemaking, and therefore, this is exactly the type of 

attack that settled Commission precedent should be protected from. 

The opt-out provision of Order No. 719, grants to RERRAs the authority to modify their 

own policy regarding DR opt-outs in their jurisdiction. Neither the Commission, nor MISO, has 

 
88 ISO New England Inc. and New England Power Pool, 132 FERC ¶ 61,098 at P 12 (2009), citing California 

Independent System Operator Corp., 119 FERC ¶ 61,240, at P 13 (2007) (“The Commission has held that “requests 

to alter a compliance filing in a manner that differs from the order requiring the compliance filing constitute a collateral 

attack on the order requiring the compliance filing.”). 

89 Collateral estoppel prohibits a party from bringing a different claim on an issue that has already been decided 

(Restatement (Second) of Judgments §§ 17(c), 27), provided the issue was actually litigated and determined, and the 

determination was essential to that judgment. Norfolk and Western Ry. Co. v. United States, 768 F.2d 373 (D.C. Cir. 

1985). 
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authority to disregard or void RERRA policy choices, as Voltus urges.90 MISO’s tariff 

provisions implementing the Commission’s policy in Order No. 719 should remain intact.91  

The complaint is also a collateral attack on Order No. 2222, which was only recently 

issued and is in the process of being reheard. Voltus argues,  

[T]he tremendous potential of Order 2222 will remain unrealized while the demand 

response opt-out remains in place. Due to the opt-out, aggregators are barred from 

the full range of business models, emerging technologies, and the enhanced 

capabilities that result from combining different technologies…. Order 2222 is not 

enough to ensure just and reasonable rates in MISO.92 

This is an attempt to bring arguments that should clearly be debated in the Order No. 2222 

docket and not here. The Commission has continuously reaffirmed its discretion to grant an opt-

out with respect to various resources.93 Voltus is simply seeking to substitute its preferred policy 

with the Commission’s preferred policy and change settled Commission precedent. This is a 

clear collateral attack on Order No. 719 and Order No. 2222, and this Commission should 

acknowledge it as such.  

C. Retail regulators are not intruding on the Commission’s jurisdiction here, 

nor is the Commission intruding upon the jurisdiction of retail regulators. 

While it is clear that RERRAs cannot regulate in such a way that intrudes upon the 

Commission’s jurisdiction over the Commission’s objection,94 the Commission has specifically 

 
90 Complaint at 2, 10. 

91 ISO New England Inc. and New England Power Pool, 132 FERC ¶ 61,098 at P 12 (2009), citing California 

Independent System Operator Corp., 119 FERC ¶ 61,240, at P 13 (2007) (“The Commission has held that “requests 

to alter a compliance filing in a manner that differs from the order requiring the compliance filing constitute a collateral 

attack on the order requiring the compliance filing.”). 

92 Complaint at 71-72. 

93 See supra § IV.B.iii. 

94 See NARUC, 964 F.3d at 1187 (“[B]ecause FERC has the exclusive authority to determine who may participate 

in the wholesale markets, the Supremacy Clause ... requires that [s]tates not interfere. ... FERC's statement in Order 

No. 841-A that [s]tates may not block RTO/ISO market participation ‘through conditions on the receipt of retail 

service,’ or impose any ‘condition[] aimed directly at the RTO/ISO markets, even if contained in the terms of retail 

service,’ is simply a restatement of the well-established principles of federal preemption.”) (quoting Order No. 841-

A, 167 FERC ¶ 61,154 at P 41) (finding that states cannot intrude on the Commission's jurisdiction by prohibiting all 

 

Document Accession #: 20201119-5168      Filed Date: 11/19/2020



   

 

24 

 

authorized RERRAs to define the terms and conditions of DR participation in the wholesale 

markets. Voltus claims that the Commission cannot cede its authority to set just and reasonable 

wholesale rates to retail regulators.95 But that is not what the Commission has done in Order No. 

719. The Commission has not “ceded” anything. 

The rule does affect wholesale rates, but the Commission has not regulated retail sales. 

Therefore, as discussed in EPSA, Order No. 719’s opt-out provision is in compliance with the 

FPA.96 Order No. 719 had previously granted RERRAs the ability to prohibit the participation of 

DR in wholesale markets, and if the Commission had intended to abrogate that authority, it could 

have done so here. With respect to DR, retail regulators are not preventing these resources from 

participating in the wholesale markets, they are simply providing an avenue for them to 

participate that does not require third-party DR providers to directly access the wholesale 

markets. 

In Order 745, the Commission wrote: 

[W]e recognize that jurisdiction over demand response is a complex matter that lies 

at the confluence of State and Federal jurisdiction. By issuing this Final Rule, the 

Commission is not requiring actions that would violate State laws or regulations. 

The Commission also is not regulating retail rates or usurping or impeding State 

regulatory efforts concerning demand response.97 

The critical point here is that any state action that “directly aimed” at the Commission’s 

 
consumers from selling into the wholesale market) (citing AEE Rehearing Order at P 37; AEE Declaratory Order 5 at 

P 61); see also Hughes, 136 S. Ct. at 1298 (“States may not seek to achieve ends, however legitimate, through 

regulatory means that intrude on FERC's authority over interstate wholesale rates ....”); Oneok, Inc. v. Learjet, Inc., 

575 U.S. 373, 386 (2015) (finding that the proper test for determining whether a state action is preempted is “whether 

the challenged measures are 'aimed directly at interstate purchasers and wholesalers for resale' or not”) (quoting N. 

Natural Gas Co. v. State Corp. Comm'n of Kan., 372 U.S. 84, 94 (1963)); NARUC, 964 F.3d at 1187 (similar). 

95 Complaint at 40-41. 

96 EPSA, 136 S. Ct. at 773. (In EPSA, the Supreme Court lays out the test they will apply when determining 

whether a RERRA has crossed a jurisdictional line. “First, the practices at issue in the Rule… directly affect wholesale 

rates. Second, in addressing those practices, the Commission has not regulated retail sales. Taken together, those 

conclusions establish that the Rule complies with the FPA's plain terms.”). 

97 Order No. 745, 134 FERC ¶ 61,187 at P 114. 
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ability to regulate the wholesale markets triggers the Commission’s ability to preempt a state 

law. Here, retail policy that prohibits the third-party aggregation does not intrude upon the 

Commission’s authority to ensure just and reasonable wholesale rates and is a demonstration of 

cooperative federalism.  

D. FERC has the discretion to allow an opt-out, and it has permissibly exercised 

that discretion. 

Voltus argues that the Commission is not permitted to grant an opt-out. In the Complaint, 

Voltus writes,  

[I]n upholding the consistency of Order 841 with the Federal Power Act, the Court 

did not conclude that withholding such an opt-out was merely a reasonable choice 

within the Commission’s discretion… As the Court described, a categorical ban on 

wholesale participation of certain resources ‘aims directly at destroying FERC’s 

jurisdiction’ – such state actions prohibit the very wholesale transactions that are 

the subject of FERC’s authority.98 

Voltus then argues FERC’s language in Order No. 2222 shows that “a RERRA ‘cannot 

broadly prohibit the participation’ of a category of resources” and that by doing so the 

Commission failed to apply some “legal framework to the opt-out in Order 719.”99 However, in 

Order No. 2222, the Commission wrote  

Consistent with that previous exercise of the Commission's discretion, we clarify 

that this final rule does not affect the ability of relevant electric retail regulatory 

authorities to prohibit retail customers’ demand response from being bid into 

RTO/ISO markets by aggregators.100 

Voltus contends that the Commission, by granting retail regulators the ability to restrict 

third-party DR providers access to the wholesale markets, is giving those same regulators the 

ability to regulate wholesale rates. That is incorrect. FERC, through Order No. 719 encourages 

 
98 Complaint at 35. 

99 Complaint at 36. 

100 Id. at P 59. 
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the development of DR but grants retail regulators discretion in how best to accomplish that end 

goal. The Commission has not granted retail regulators any ability to regulate wholesale sales. It 

continued to reiterate and utilize this discretion when issuing Order No. 2222.101  

No state in MISO has broadly prohibited DR’s participation in the wholesale markets. 

RERRAs in MISO have simply guided their avenues to the wholesale markets. And there is not 

now some unified framework from the Courts, as Voltus suggests, that did not exist in Order 

2008 that the Commission is now required to apply to Order No. 719. EPSA and NARUC give 

detail on what the Commission can do as opposed to what it cannot. Both cases found that the 

rule at issue directly affected the wholesale markets bringing the actions taken within the 

Commission’s jurisdiction. It is a misreading of these case to argue they limit the Commission’s 

discretion. 

Nor has the Commission recognized this new legal framework as the Complaint 

erroneously contends. To the contrary, the Commission continued to recognize its proper 

exercise of discretion just over a month before Voltus filed this complaint. 

[T]he Commission in Order No. 719 granted relevant electric retail regulatory 

authorities an opt-out from allowing retail customers to participate directly in 

wholesale markets through aggregations of demand response resources. As noted 

above, the Commission was not obligated to provide such an opt-out, but rather 

did so as an exercise of its discretion.102 

As the Commission reiterated and as Voltus misses, EPSA and NARUC showed that the 

Commission appropriately exercised its jurisdiction with respect to two types of resources.  

Voltus writes, “Assuming arguendo that the Commission has some discretion in the 

matter, the Commission could not reasonably conclude that a state opt-out of demand response is 

 
101 Order No. 2222, 172 FERC ¶ 61,247 at P 60 

102 Order No. 2222, 172 FERC ¶ 61,247 at P 59. 

Document Accession #: 20201119-5168      Filed Date: 11/19/2020



   

 

27 

 

consistent with the Federal Power Act, but that state opt-outs of storage and DERs are not.”103 

There is no need to “[assume] arguendo that the Commission has some discretion in the 

matter.”104 The DC Circuit has written, “[T]he court must uphold a rule if the agency has 

examined the relevant considerations and articulated a satisfactory explanation for its action, 

including a rational connection between the facts found and the choice made.”105 The Supreme 

Court found the scope of this discretion to be abundantly clear in EPSA.106 If the Commission 

did not have the authority to reject an opt-out, i.e. to grant an opt-out, the Court in NARUC 

would not have felt compelled to write, “FERC's decision to reject a state opt-out was adequately 

explained.” If FERC did not have the discretion to grant an opt-out, whether or not FERC’s 

decision was adequately explained would be irrelevant. These cases clearly do not limit the 

Commission’s discretion to grant an opt-out, and they do not require the Commission to take any 

action with respect to the opt-out provisions of Order No. 719. 

The DC Circuit has clarified the boundaries of FERC’s discretion by writing: 

It is not our job to render that judgment, on which reasonable minds can differ. Our 

important but limited role is to ensure that the Commission engaged in reasoned 

decision making—that it weighed competing views, selected a compensation 

formula with adequate support in the record, and intelligibly explained the reasons 

for making that choice.107 

FERC has done this with respect to Order No. 719 and its Orders accepting MISO’s tariff 

provisions implementing Order No. 719. The Commission has adequately explained why and 

how it allows opt outs with respect to various resources, and that decision is well within the 

 
103 Complaint at 36. 

104 See supra n. 63. 

105 NARUC, 964 F.3d at 1189; EPSA, 136 S. Ct. at 782 (internal quotation marks and brackets omitted). 

106 EPSA, 136 S. Ct at 773 (“Because we think FERC's authority clear, we need not address the Government's 

alternative contention that FERC's interpretation of the statute is entitled to deference under Chevron.”) 

107 EPSA, 136 S. Ct. at 784. 
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Commission’s discretion. The Commission again clarified the scope of this discretion in AEE,  

“We find that the Commission similarly has discretion to decide whether to grant states an opt-

out from allowing participation of EERs.”108 This disparate treatment of different resources is 

perfectly acceptable and within FERC’s discretion.  

i. FERC has adequately explained the difference between DR and other 

resources, and this is a sound foundation upon which to treat these 

resources differently. 

Voltus argues that the Commission lacks a legally relevant rationale to distinguish 

between DR and other resources.109 The argument that Voltus is trying to make here is that Order 

No. 719 is arbitrary and capricious because it allows an opt-out with respect to DR but not for 

other resources. This is incorrect. Voltus argues that the Commission has treated EERs, ESRs, 

and DER aggregations a particular way and DR differently. This misses the complexity with 

which the Commission has treated these various resources. 

The Commission previously found differences between EER and DR, primarily 

distinguished by passive vs. active load reduction, respectively. The Commission also left open 

the door for review on a case by case basis if a RERRA requests a rule be adopted giving 

RERRAs authority to opt-out and bar/restrict third-party EERs.110 This differentiates pure load 

reduction resources from all other distribution located resources (i.e., those where an actual sale 

for resale can occur). The complaint misses this complexity. 

For instance, regarding EERs, the Commission granted to Kentucky the ability to prohibit 

 
108 AEE, 161 FERC ¶ 61,245 at P 62. 

109 Complaint at 36-40. 

110 AEE, 161 FERC ¶ 61,245 at P 72. 
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the participation of EERs in wholesale markets.111 Voltus does not mention this, does not argue 

with the Commission’s discretion to consider requests to “ban EER participation” and instead 

argues that FERC is treating DR differently than other resources.112  

Nonetheless, FERC also addressed that there are differences between ESRs and DR. 

“[T]he resources that will use the electric storage resource participation model under Order No. 

841 differ significantly from the demand response resources at issue in Order No. 719.”113 In 

Order No. 841-A, the Commission adequately distinguished ESRs from DR: 

Unlike in the case of demand response resources, RERRAs and distribution utilities 

do not have a longstanding history of managing and regulating programs for electric 

storage resources within their boundaries. Prior to the Commission's issuance 

of Order No. 719, many RERRAs supported the use of demand response resources 

in their boundaries, either requiring the distribution utilities that they regulate to 

establish demand response programs and compensate retail customers for their 

participation, or approving distribution utility-developed demand response 

programs. With respect to electric storage resources, fewer states have policies that 

involve electric storage resources, and those policies that exist were implemented 

fairly recently. Accordingly, we find that the record in these proceedings does 

not indicate that a comparable opt-out is appropriate for energy storage 

resources…. Accordingly, because demand response and electric storage resources 

have differing ways of interacting with RTO/ISO markets and are subject to 

different market rules, it is not arbitrary or inconsistent for the Commission to 

take different policy approaches when integrating those resources into the 

RTO/ISO markets…. We have considered those effects in evaluating whether 

to exercise our discretion to grant an opt-out, but find that the benefits of 

allowing electric storage resources broader access to the wholesale market 

outweigh any policy considerations in favor of an opt-out.114 

DR also does not produce a sale for resale. DR is load reduction only. The Commission 

found this difference relevant in Order No. 841-A: 

 
111 AEE, 161 FERC ¶ 61,245 at PP 66-69 (“the Kentucky Commission may bar or restrict its retail customers from 

participating as suppliers in PJM's capacity market due to the fact that the Commission accepted such condition at the 

time the Kentucky Commission approved the integration of Kentucky Power into PJM.”) 

112 Complaint at 19. 

113 Order No. 841-A, 167 FERC ¶ 61,154 at P 51. 

114 Id. at PP 52-53; 56 (emphasis added). 
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[T]he resources that will use the electric storage resource participation model under 

Order No. 841 differ significantly from the demand response resources at issue 

in Order No. 719. Most notably, unlike demand response, electric storage resources 

are capable of engaging in sales for resale of electricity and those electric storage 

resources making sales in the RTO/ISO markets are public utilities subject to the 

Commission's jurisdiction.115  

The Commission made a similar finding in Order No. 2222. There, FERC again 

distinguished DR from another type of resource, this time DER aggregations. 

However, unlike aggregators of demand response, distributed energy resource 

aggregators are capable of engaging in sales for resale of electricity and those 

distributed energy resource aggregators making such sales in the RTO/ISO markets 

are public utilities subject to the Commission's jurisdiction.116  

Voltus’ claim that treating different resources differently results in undue discrimination 

is incorrect. Treating different resources differently is allowed when there is a reasonable basis to 

allow that differential treatment. Whether to extend the opt-out with regard to one set of 

resources or another is something which reasonable minds could differ and is completely in the 

discretion of the Commission. Chairman Danly argued in his dissent to Order No. 2222 that the 

Commission should not even promulgate a rule at all with respect to DER aggregations.117 To 

choose to not regulate DER aggregations when the Commission has chosen to regulate EERs, 

DR, and ESRs would likewise seem to be discriminatory if we choose to follow Voltus’ 

rationale. Reasonable minds can disagree with respect to the policy decisions the Commission 

makes with similar findings to previous orders. 

[T]he court must uphold a rule if the agency has examined the relevant 

considerations and articulated a satisfactory explanation for its action, including a 

rational connection between the facts found and the choice made. This narrow 

scope of review does not question whether the administrative action was the best 

regulatory decision possible, “or even whether it is better than the alternatives,” 

 
115 Id. at P 51. 

116 Id. at P 60 (emphasis added.) 

117
 Order No. 2222, 172 FERC ¶ 61,247 (Danly, Comm’r, dissenting at P4). 
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because it is not the role of a court to substitute its own judgment for that of the 

agency.118 

And the Commission was abundantly clear that Order No. 2222 in no way affected the 

opt out provision of Order No. 719. 

Consistent with that previous exercise of the Commission's discretion, we clarify 

that this final rule does not affect the ability of relevant electric retail regulatory 

authorities to prohibit retail customers' demand response from being bid into 

RTO/ISO markets by aggregators.119 

In summary, DR and the existing state/federal coordination construct is unique and well-

reasoned in the Commission’s prior orders. First, a wholesale provider of DR generally is not a 

regulated entity at the state level, nor a regulated utility by the FERC definition. Therefore, 

oversight of a DR participant must be provided through a multi-jurisdictional effort between the 

RERRA, distribution utilities, and the RTO/ISO to ensure reliability. In the federal model, there 

is no oversight of the ‘market participant’, no assurance of financial incentives of the market 

participant, no look into their defaults, performance, or other financial arrangements or other 

related financial interests providing lack of oversight for gamesmanship and system reliability 

impacts. Second, DR does not fall under either the category of generation nor a DER that 

requires an interconnection agreement (including operational terms), both of which provide a 

manageable method to assure system reliability or, at a minimum, system visibility. Local 

distribution service providers need to be able to plan for their load (and have been shown to be 

able adjust to additional generation), or at a minimum, be aware of what resources are affecting 

their distribution system balance via interconnection agreements. Therefore, the Commission has 

adequately justified the different ways it treats DR, ESRs, EERs, and DER aggregations, and the 

 
118 NARUC, 964 F.3d at 1189. 

119 Order No. 2222, 172 FERC ¶ 61,247 at P 59 (emphasis added). 
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decision to treat these resources differently is within the Commission’s discretion.  

ii. Cooperative federalism is appropriate here and is allowing for full 

participation of DR resources.  

In reviewing Order No. 745, the Supreme Court wrote, “Wholesale demand response as 

implemented in the Rule is a program of cooperative federalism, in which the States retain the 

last word.”120 The Supreme Court noted: 

As explained earlier, the Rule allows any State regulator to prohibit its consumers 

from making demand response bids in the wholesale market. Although claiming 

the ability to negate such state decisions, the Commission chose not to do so in 

recognition of the linkage between wholesale and retail markets and the States' role 

in overseeing retail sales. The veto power thus granted to the States belies EPSA's 

view that FERC aimed to “obliterate[ ]” their regulatory authority or “override” 

their pricing policies. And that veto gives States the means to block whatever 

“effective” increases in retail rates demand response programs might be thought to 

produce. Wholesale demand response as implemented in the Rule is a program 

of cooperative federalism, in which the States retain the last word. That 

feature of the Rule removes any conceivable doubt as to its compliance with § 

824(b)'s allocation of federal and state authority.121  

As noted throughout this protest, the Commission is not required to and should not 

disturb this balance at this time. Order No. 719 is appropriately allowing for DRs to participate in 

the wholesale market. There are over 7 GW of DR resources participating in the MISO market 

today, and these resources have provided value to the MISO market for years and have been 

increasing in quantity despite flat load growth.122 The LMRs were created while respecting the 

regulatory framework in each jurisdiction within the MISO market, allowing for either direct 

access to the wholesale market or through a state-approved retail program that ensures proper 

terms and conditions are defined prior to aggregation of retail load. This allows for well-

coordinated resource planning and evaluation of distribution-level benefits.  

 
120 EPSA, 136 S. Ct. at 779-780. 

121 Id. (emphasis added). 

122 See MISO, 2020/2021 Planning Resource Auction (PRA) Results at Slide 12 (April 14, 2020) available at 

https://cdn.misoenergy.org/2020-2021%20PRA%20Results442333.pdf.  
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1. The issues in this Complaint should be addressed in ongoing State 

Commission dockets 

A few states within MISO already allow the use of aggregators to combine DR that can 

participate in the MISO markets without allowing the third-party aggregator to act as the MISO 

market participant.123 Although Voltus claims to be seeking an increase in the amount and 

quality of DR in the MISO market, the existing robust participation and ongoing efforts to 

improve DR reveal the actual issue that Voltus is attempting to address – who is capable of 

offering DR? This issue would more properly be addressed at the retail regulator level as part of 

a retail regulatory process where rules for any providers of aggregated resources are regularly 

considered. 

RERRAs have long history of successful DR programs that are often key components of 

resource planning and retail rate programs that effectuate state and local policy. This is exactly 

why no “unnecessary barrier” to DR participation at the wholesale level exists. Many avenues 

for DR participation currently exist that fully respect state and local regulatory frameworks.   

The value that Voltus claims to be unleashed by third-party aggregation of DR is 

inaccurate. As noted in a recent Brattle study, unlocking flexibility in the near-term will come 

through modernizing of existing programs.124 Over the longer-term, the study indicates that 

supporting policies, technology standards, and regulatory standards will be needed to reach the 

facilitate increasing amounts of demand-side resources. Diminishing a state’s ability to 

accurately analyze and get the full value out of these types of programs may only serve to hinder 

the quality and quantity of flexibility provided to the system as a whole.  

 
123 Participation by Indiana End-Use Customers In Demand Response Programs Offered by the Midwest ISO and 

PJM Interconnection, 284 P.U.R. 4th 225, 2010 WL 3073664 (Ind. URC). 

124 The Brattle Group, The National Potential for Load Flexibility: Value and Market Potential through 2030 

(June 2019) available at 

https://brattlefiles.blob.core.windows.net/files/16639_national_potential_for_load_flexibility_-_final.pdf.  
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To that end, state and local regulators are actively working through their existing 

processes to unleash additional benefits from DR given their charge to maintain reliability at a 

reasonable cost. For example, the Michigan Public Service Commission has recently released an 

Order that implements improvements to its jurisdictional utility DR programs.125 The directives 

in this Order are part of a larger state resource planning effort analyzing, among other things, 

how to improve existing DR programs in light of changes at the wholesale level and recent 

operational experiences such as the 2019 Polar Vortex.  

The Arkansas Public Service Commission is also in the middle of a collaborative 

regulatory proceeding investigating Distributed Energy Resources,126 including an examination 

of how aggregation of retail customers could occur within the broader regulatory framework of 

the state. The Commission broadly defines DERs, and explicitly includes DR. The proceeding is 

an example of how a state working with its stakeholders can help foster advances in technology 

while establishing a program that meets a state’s unique statutory and regulatory needs. Arkansas 

does not have any “existing retail aggregation programs” that operate outside of utility 

sponsorship and control,127 with some utility aggregation of DR being part of the utilities’ energy 

 
125 In the matter, on the Commission’s own motion, to commence a collaborative to consider issues related to 

implementation of effective electric demand response tariffs and efficient deployment of load-modifying resources, 

Michigan Public Service Commission Case Nos. U-20628 and U-20348 (October 29, 2020) available at https://mi-

psc.force.com/sfc/servlet.shepherd/version/download/068t000000FU5D2AAL. 

126 In The Matter of an Investigation of Policies Related to Renewable Distributed Electric Generation, 

Arkansas Public Service Commission Docket No. 16-028-U Order Nos. 5 and 10, (November 9, 2017 and July 27, 

2018) (expanding the existing investigation to include DERs.) available at 

http://www.apscservices.info/efilings/docket_search_results.asp?casenumber=16-028-U. 

127 In the Matter Of Entergy Arkansas, Inc.’s Request for Approval of Tariffs to Reflect a Name Change to 

Entergy Arkansas, LLC Consistent with a Proposed Internal Restructuring Approved in Docket No. 17-052-U, 

Arkansas Public Service Commission Docket No. 18-073-TF at sheets 41.1 through 41.7 (March 1, 2019) (“The 

Arkansas Commission has approved an Optional Interruptible Service Rider (OISR) for Energy Arkansas, LLC, 

available to large commercial and industrial customers with loads no less than 100 kW and no more than 100 MW 

unless the Company petitions the Arkansas Commission for an exception. Under this tariff, EAL may register with 

MISO the load of customers that elect to take service under this rider as LMRs.) available at 

http://www.apscservices.info/tariffs/1_elec_1.pdf?searchunitkeywords=OISR. 
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efficiency program portfolios. A 2018 white paper prepared for the Arkansas Commission by the 

Regulatory Assistance Project, “Enabling Third-Party Aggregation of Distributed Energy 

Resources,”128 contains a summary of Entergy Arkansas, LLC’s (“EAL”) DR programs that 

aggregate retail load for EAL and bids it into the MISO market as LMRs.129 Under Arkansas’s 

1977 Energy Conservation Endorsement Act,130 “[p]rograms which result in the improvement of 

load factors, contribute to reductions in peak power demands, and promote efficient load 

management, including the adoption of interruptible service equipment and alternative or 

additional metering equipment designed to implement new rate structures,”131 are included in the 

definition of “energy conservation programs” that the Commission may require utilities to 

implement if the Commission determines the programs “will be beneficial to the ratepayers of 

such public utilities and to the utilities themselves.”132 

The Louisiana Commission has an ongoing rulemaking proceeding considering rules 

intended to increase DR potential through participation in RTO wholesale DR programs and 

complementary retail DR programs and rules to provide the best overall value to participating 

 
128 In The Matter of an Investigation of Policies Related to Renewable Distributed Electric Generation, 

Arkansas Public Service Commission Docket No. 16-028-U Order No. 10 Commission Attachment 1 at 22-23 (July 

27, 2018) available at http://www.apscservices.info/efilings/docket_search_results.asp?casenumber=16-028-U.  

129 In the Matter of the Application of Entergy Arkansas, Inc. for Approval of Energy Efficiency Programs and 

Energy Efficiency Cost Rate Rider, Arkansas Public Service Commission Docket No. 07-085-TF Arkansas Energy 

Efficiency Program Portfolio Annual Report (May 1, 2020) (These programs have included EAL’s Summer 

Advantage residential direct load control of air conditioners, managed by Itron, (17.6 MW controlled in 2019 but 

discontinued for new enrollments that year when program costs exceeded benefits owing to excess capacity within 

MISO); the Agricultural Irrigation Load Control program that aggregates irrigation pump motors during summer peak 

events managed by BPL Global, operating as Connected Energy (36 MW enrolled in 2019); and the Make Your 

Thermostat Pay Pilot program launched in 2017, managed by Comverge, with targets of 750 participants and 0.9 MW 

of load. Owing to low customer incentives and low enrollment, this program will transition to the Residential Smart 

Direct Load Control Pilot program for EAL’s 2020-2022 energy efficiency program cycle. EAL’s current DR 

programs and their performance are also described in its EE Annual Reports filed each May 1.) available at 

http://www.apscservices.info/pdf/07/07-085-TF_740_1.pdf.). 

130 Ark. Code Ann. §23-3-401 et seq. 

131 Ark. Code Ann. §23-3-403(2). 

132 Ark. Code Ann. §23-3-405(a)(2) 
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and non-participating ratepayers of these DR programs.133 

Finally, retail DR programs have been effective. The many benefits Voltus claims may 

only be achieved through wholesale DR programs are already being provided through retail-

regulated DR programs. Retail-sponsored DR programs have “the effect of reducing wholesale 

power prices, increasing awareness of energy usage, providing more efficient operation of 

wholesale markets, mitigating market power, [and] enhancing reliability….”134 

Voltus’ relief, if granted, would recreate the underlying concerns that led the Commission 

to grant to retail regulators opt out rights under Order No. 719 in the first place. Conflicting 

terms and conditions, different metering requirements, the risk of double compensation, the 

reliability risk of relying on the same DR capacity offered simultaneously to retail DR programs 

and in MISO wholesale markets, and the question of state jurisdiction were all issues the 

Commission sought to avoid in a general order by recognizing that retail regulators have the 

authority to make these determinations. Therefore, the Commission should continue to allow 

RERRA’s to make these decisions.  

2. The issues in this complaint should be addressed in ongoing MISO 

stakeholder processes. 

Voltus raises the point that new products and services will be needed to address future 

variability in load and generation without acknowledging the extensive amount of work that is 

currently underway in the MISO stakeholder process to address these concerns. For example, the 

 
133 See In re: Rulemaking Pursuant to the General Order Dated March 7, 2019 in Docket No. R-34948 to Develop 

Rules Under Which Third-Party Aggregators of Retail Customers Seeking Authority to Operate will be Allowed to do 

Business within the LPSC's Jurisdiction, Louisiana Public Service Commission Docket No. R-35135 available at 

http://lpscstar.louisiana.gov/Star/portal/lpsc/page/docket-docs/PSC/DocketDetails.aspx. 

134 Complaint at 8. 
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OMS has had a set of joint DER priorities with MISO for years.135 More recently, the OMS 

requested the creation of a DER Task Force within the MISO stakeholder process to better 

ensure MISO’s compliance with Order No. 2222 is conducted in a manner that is transparent, 

coordinated with all the appropriate stakeholders, and is rolled out in a manner that enables the 

necessary state and distribution system level coordination.   

Similarly, there are three very recent cases where stakeholders have worked with MISO 

to improve the how LMRs are accredited, tested, and made available to MISO.136 These 

improvements were made to increase the usability of this resource type and required time to 

allow the proper coordination to understand conflicts between retail tariffs, MISO market rules, 

and the limitations of MISO‘s tools used to communicate with resources. Voltus argues that DR 

is an unreliable tool in the MISO market without acknowledging that the first deployments of 

LMRs by MISO in over a decade, occurred just two years ago, that improvements have already 

been made, and that work continues to improve these resources. The “operational risk” that 

Voltus sees as being tied to the prohibition of third-party aggregation is being addressed under 

the current framework through an open stakeholder process with ample participation from retail 

regulators. The Commission has recognized that the RTO/ISO stakeholder process may be the 

best place to address various resource participation issues.137 

 
135 Participation of Distributed Energy Resource Aggregation in Markets Operated by Regional Transmission 

Organizations and Independent System Operators, “Joint Statement of Organization of MISO States and the 

Midcontinent Indep. Sys. Operator” Docket Nos. RM18-9-000 and AD18-10-000 (June 1, 2018). 

136 Midcontinent Indep. Sys. Operator, Inc., 172 FERC ¶ 61,138 (2020); Midcontinent Indep. Sys. Operator, Inc., 

166 FERC ¶ 61,235 (2019); Midcontinent Indep. Sys. Operator, Inc., 166 FERC ¶ 61,116 (2019). 

137 AEE, 161 FERC ¶ 61,245 at P 45. (“The Declaratory Order did not require any action on the part of RTO/ISOs 

and stakeholders, but merely found that an RTO/ISO stakeholder process might be an appropriate forum to develop 

tariff provisions implementing a restriction on EERs sanctioned by the Commission.”); Id. at P 71 (“We deny AEE's 

request for a declaration that the use of an RTO/ISO stakeholder process to develop tariff provisions implementing a 

RERRA's ‘opt in/opt out’ authority is improper. We agree with AEE that PJM Open Access Transmission Tariff 

provisions alone cannot confer such authority on a RERRA and that only the Commission may decide whether to 

grant a RERRA an opt-out from allowing participation of EERs in wholesale markets. Nonetheless, we find that the 
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3. The issues in this complaint should be addressed in the ongoing 

FERC Order No. 2222 Docket. 

As stated above, multiple aspects of this complaint exist in other FERC dockets and those 

issues should remain there.138 Outstanding rehearing requests related to Order No. 2222 seek 

clarification on how third-party aggregation bans of DR fit the other requirements placed on 

RTOs through that order, and those issues are best addressed in that docket. 

E. If FERC eliminates the opt-out in Order No. 719, there will be many other 

issues the Commission will need to address in addition to the ones raised in 

the complaint. 

Many of the states, whose utilities participate in MISO, already have retail DR programs, 

some of which have been in operation for decades. As explained in MISO’s Aggregator of Retail 

Customers (ARC) proceeding,139 some utilities have had significant concerns with MISO’s ARC 

procedures. These concerns include: 

(i) insufficient and conflicting information in the registration of ARC resources;  

(ii) inaccurate or conflicting meter data in the settlement of ARC transactions; 

(iii) DR provisions that are outdated, haphazardly dispersed and inconsistent; 

(iv) inability of DR Resources to demonstrate to MISO their ability to reduce demand 

when directed;140  

(v) lack of specific and reasonable metering requirements for participating DR resources, 

including metering accuracy standards; 

(vi) MISO’s proposal to eliminate the oversight and monitoring role of Load Serving 

Entities, who are subject to state commission jurisdiction and oversight; 

(vii) reduced reliability of the distribution and transmission system;  

(viii) inability to effectively incorporate resources participating in MISO DR programs into 

state integrated resource plans (IRPs); 141  

 
stakeholder process may be an appropriate forum to develop proposed market rules necessary to implement such an 

opt-out that would impact PJM's markets, operations and planning.”) 

138 See supra § IV.B. 

139 Midcontinent Indep. Sys. Operator, “Filing to Clarify Registration and Processes Related to Aggregator of 

Retail Customers Participating in MISO Markets” Docket No. ER20-2591-000 (July 31, 2020). 

140 Midcontinent Indep. Sys. Operator, “Motion to Intervene and Protest of Entergy Services, LLC,” Docket No. 

ER20-2591-000 at 13-14 (Aug. 21, 2020) (“Entergy Protest”); Midcontinent Indep. Sys. Operator, “Comments of the 

Mississippi Public Service Commission and the Mississippi Public Utilities Staff in Support of Entergy Services, 

LLC’s Protest and In Response to MISO’s Answer” Docket No. ER20-2591-000 at 2 (September 14, 2020) (MS PSC 

Comments”). 

141 Entergy Protest at 2-7. 
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(ix) conflict with state DR programs; 

(x) double counting of capacity and energy offered into state and MISO DR programs 

leading to unjust and unreasonable over-compensation; and  

(xi) double counting of capacity and energy that could lead to false reliance by MISO on 

capacity that is no longer available.142   

 

While OMS has not discussed the merits of each of these concerns as a group, these and 

other deficiencies, including the inability of states to oversee participants in MISO’s ARC 

program, have prompted state commissions to initiate proceedings to determine whether to allow 

participation by retail customers in MISO ARC programs. For example, The Arkansas Public 

Service Commission is examining third-party ARC transactions in two pending proceedings.143 

The Louisiana Public Service Commission previously addressed third-party ARC transactions in 

its General Order 3-7 2019 (R-34948) and is currently addressing ARC transactions in a pending 

proceeding.144 The Mississippi PSC suspended ARC-related transactions for over 120 days in 

2019, and approved a tariff limiting ARC transactions while continuing to evaluate participation 

in Mississippi.145 The Michigan PSC has recently reopened a docket for the purpose of accepting 

comments on and reviewing that Commission’s current DR aggregation ban on retail electric 

 
142 MS PSC Comments at 6-7. 

143 In the Matter of the Application of Walmart Inc. for Approval to Bid Demand Response into Wholesale 

Electricity Markets through an Aggregator of Retail Customers, Arkansas Public Serv. Comm’n, Docket No. 20-027-

U.; In The Matter of the Impact of Federal Energy Regulatory Commission (FERC) Orders 719 and 719-A in FERC 

Docket No. RM07-19-001 on the Regulatory Authority of the Arkansas Public Service Commission, Arkansas Public 

Serv. Comm’n, Docket No. 09-090-U (General Docket Directing all Electric Utilities to Respond to Whether ARCs 

are in the Public Interest). 

144 See In re: Rulemaking Pursuant to the General Order Dated March 7, 2019 in Docket No. R-34948 to Develop 

Rules Under Which Third-Party Aggregators of Retail Customers Seeking Authority to Operate will be Allowed to do 

Business within the LPSC's Jurisdiction, Louisiana Public Service Commission Docket No. R-35135 available at 

http://lpscstar.louisiana.gov/Star/portal/lpsc/page/docket-docs/PSC/DocketDetails.aspx. 

145 Mississippi Public Service Commission Omnibus Docket: Aggregators of Retail Customers, Mississippi Public 

Serv. Comm’n, Docket No 2018-AD-141, “Order” (March 5, 2019); Notice of Intent of Entergy Mississippi, LLC to 

Change Rates By Filing Market Valued Demand Response Rider, Mississippi Pub. Serv. Comm’n, Docket No. 2019-

UN-082, “Order” (Sept. 10, 2019). 
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customers (either individually or via aggregators) bidding DR resources into RTO markets.146 

Therefore, the elimination of the opt-out provisions of Order No. 719 could raise many more 

issues than the Complaint specifically discusses. 

V. CONCLUSION  

Wherefore, the OMS respectfully requests the Commission dismiss the Petition. The 

OMS submits this Motion to Dismiss Petition Without Prejudice and Protest because a majority 

of OMS members support this filing. Individual OMS members reserve the right to file separate 

comments regarding the issues discussed in these comments. The following members generally 

support this filing: 

 

Indiana Utility Regulatory Commission 

Iowa Utilities Board 

Kentucky Public Service Commission 

Louisiana Public Service Commission 

Michigan Public Service Commission 

Minnesota Public Utilities Commission 

Mississippi Public Service Commission 

Missouri Public Service Commission 

Montana Public Service Commission 

North Dakota Public Service Commission 

South Dakota Public Utilities Commission 

Public Utility Commission of Texas 

 

The Arkansas Public Service Commission, The Council of the City of New Orleans, and 

the Public Service Commission of Wisconsin abstain from taking a position on this filing. The 

Public Service Commission of Wisconsin’s position can be found at footnote 20. The Manitoba 

Public Utilities Board did not participate in the vote on this filing. The Illinois Commerce 

Commission does not support this filing as indicated in footnote 1. 

 

  

 
146 In the matter, on the Commission's own motion, to address outstanding issues regarding demand response 

aggregation for alternative electric supplier load, Michigan Pub. Serv. Comm’n Case No. U-20348 available at  

https://mi-psc.force.com/s/case/500t000000DGQxKAAX/in-the-matter-on-the-commissions-own-motion-to-address-

outstanding-issues-regarding-demand-response-aggregation-for-alternative-electric-supplier-load.  
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Respectfully submitted,  
/s/ Marcus Hawkins  

Marcus Hawkins  

Executive Director  

Organization of MISO States  

811 E. Washington Ave., Suite 400  

Madison, WI 53703  

marcus@misostates.org  

  

Dated November 19th, 2020  

 

 

 

CERTIFICATE OF SERVICE  

  

I hereby certify that I have this day served the foregoing document upon each person 

designated on the official service list prepared by the Secretary for the above-captioned docket in 

accordance with the requirements of Rule 2010 of the Commission’s Rules of Practice and 

Procedure. 18 C.F.R. § 385.2010.  

 

DATED at Madison, Wisconsin this the 19th of November 2020.  

 

      /s/ Marcus Hawkins  

Marcus Hawkins  

Executive Director  

Organization of MISO States  

811 E. Washington Ave., Suite 400  

Madison, WI 53703  

marcus@misostates.org 
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