
UNITED STATES OF AMERICA
BEFORE THE

FEDERAL ENERGY REGULATORY COMMISSION

Association of Businesses Advocating Tariff Equity, et al.

v.

Midcontinent Independent System Operator, Inc., et al.

Docket Nos. EL14-12-000, 
et al.

Arkansas Electric Cooperative Corporation, et al.

v.

ALLETE, Inc., et al.

Docket Nos. EL15-45-000, 
et al.

MOTION TO STRIKE OF THE
MISO COMPLAINANT-ALIGNED PARTIES

Pursuant to Rule 212 of the Federal Energy Regulatory Commission’s (“FERC” or 

“Commission”) Rules of Practice and Procedure, 18 C.F.R. § 385.212, the MISO Complainant-

Aligned Parties (“MISO CAPs”)1 ask that the Commission strike, from the December 23, 2019 

rehearing requests that included them, references to and attachments of the following documents:

                                                     

1 The MISO CAPs are: American Municipal Power, Inc. (“AMP”); Association of Businesses Advocating Tariff 
Equity (“ABATE”), Coalition of MISO Transmission Customers (“CMTC”), Illinois Industrial Energy 
Consumers (“IIEC”), Indiana Industrial Energy Consumers, Inc. (“INDIEC”), Minnesota Large Industrial Group 
(“MLIG”), and Wisconsin Industrial Energy Group (“WIEG”) (collectively, “Joint Complainants” or Industrial 
Consumer Groups (“ICG”)); Joint Consumer Advocates (“JCA”), including Indiana Office of Utility Consumer 
Counselor, Iowa Office of Consumer Advocate, Michigan Citizens Against Rate Excess, Minnesota Department 
of Commerce, and Citizens Utility Board of Wisconsin; Joint Customers, including Arkansas Electric 
Cooperative Corporation (“AECC”), Cooperative Energy, and Hoosier Energy Rural Electric Cooperative, Inc. 
(“Hoosier”); Organization of MISO States, Inc. (“OMS”); Mississippi Public Service Commission (“MS PSC”), 
Missouri Public Service Commission (“MO PSC”), and Missouri Joint Municipal Electric Utility Commission 
(“MJMEUC”) (collectively, “Missouri-Mississippi Parties” or “MOMs”); Southwestern Electric Cooperative, 
Inc. (“SWEC”); and Wabash Valley Power Association, Inc. (“WVPA”). 

OMS participates in this answer where it is consistent with the policy positions approved by a majority of its 
Board of Directors. Nothing in OMS’s participation in this answer should be read as assertions or arguments by 
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 Attachments A, B, C, and F to the Request for Rehearing of MISO Transmission 

Owners (“MISO TOs”) (Accession No. 20191223-5207), consisting of 

(respectively) a December 5, 2019 Bank of America document, a December 11, 

2019 Evercore ISI document, a December 18, 2019 Wolfe Research document, 

and excerpts from a March 8, 2019 affidavit of John D. Quackenbush.

 The July 26, 2019 Affidavit of Robert B. Hevert and Kathleen V. Hevert (“Hevert 

Affidavit”), as sponsored by the Edison Electric Institute (“EEI”) in Docket No. 

PL19-4, which is cited in the MISO TOs’ Request for Rehearing at n.133. 

 Attachment A to the Request for Rehearing of the Ameren Companies (“Ameren”) 

(Accession No. 20191223-5212), which was filed under seal but appears to 

consist of the same December 18, 2019 Wolfe Research document that was 

submitted publicly by the MISO TOs.2

 Attachment A to the Request for Rehearing and/or Clarification of Exelon 

Corporation (“Exelon”) (Accession No. 20191223-5188), consisting of a 

December 23, 2019 affidavit of Brenton L. Heidebrecht and its subsidiary 

exhibits.

 Attachments A, B, and C to the Motion to Lodge and Request for Rehearing of the 

Indicated PJM Transmission Owners (“PJM TOs”) (Accession No. 20191226-

5051), 3 consisting of a December 2017 report by ScottMadden management 

consultants, an August 2018 report prepared by Jenner & Block for EEI, and EEI 

Docket No. PL19-4 comments that attach the same Hevert Affidavit that is cited 

by MISO TOs and referenced above.

                                                                                                                                                                          

state commission members of OMS applicable to state return on equity proceedings. Individual state 
commissions have their own proceedings and applicable precedent guiding state return on equity determinations.

AMP intervened in the first complaint proceeding (Docket No. EL14-12) only.

2 MISO TOs (at n.7) and Ameren (at n.8) also cite an EEI publication titled “Smarter Energy Infrastructure: The 
Critical Role and Value of Electric Transmission.” This document, too, is outside the record, and references 
thereto accordingly should be struck, on the same basis explained below as to other non-record evidence. 
However, it goes only to the value rather than cost of transmission, and is therefore irrelevant to the 
determination of the cost-based base return on equity (“ROE”), even if it were to be considered.
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 Attachment A to the Initial Comments of American Electric Power in Docket No. 

PL19-4, consisting of a June 26, 2019 declaration by William Avera and John 

Thompson, as cited by Transource Energy, LLC (“Transource”) at 28 & n.16 

(Accession No. 20191223-5218).4

This motion complements the MISO CAPs’ January 7, 2020 answer in opposition to 

various late motions to intervene.5 Whereas that answer concerned in part non-record evidence 

submitted or cited by entities that had not timely intervened in these proceedings, this motion 

concerns non-record evidence recently submitted and/or cited by certain existing participants: 

MISO TOs, Ameren, Exelon, and Transource Energy (collectively, “Participant TOs”). Unlike 

the entities to which our January 7, 2020 answer responds, Participant TOs are either named 

respondents or timely intervened in these proceedings. They are therefore entitled to request 

rehearing of Opinion No. 569, 6 and to present arguments and attachments based on law, record 

evidence, and/or arithmetic calculations grounded in the trial or paper hearing record. But they 

are not entitled to include with their rehearing requests entirely new evidence, or evidence 

relying on post-hearing data. Accordingly, MISO CAPs ask the Commission to reject or strike7

                                                                                                                                                                          

3 As the PJM TOs are generally not intervened in these proceedings, we have already addressed this filing in our 
January 7, 2020 Answer. See n.5, infra. We address it again here insofar as it is co-sponsored by Exelon, which 
did previously intervene, although it has not participated actively until now.

4 Transource also cites (at n.14) to the June 26, 2019 Initial Comments of the PJM TOs in Docket No. PL19-4, at 
19-23. While this citation improperly looks outside the present record, the referenced argument (which seeks to 
revert to the one-stage DCF method) goes to an issue that MISO TOs have already waived, and advances no new 
facts. Accordingly, its admission would be harmless error.

5 Accession No. 20200107-5120.

6 Ass’n of Bus. Advocating Tariff Equity, v. Midcontinent Indep. Sys. Operator, Inc., Opinion No. 569, 169 FERC 
¶ 61,129 (2019) (“Opinion No. 569”). Accession No. 20200107-5120.

7 Technically speaking, the tendered new material has not been admitted to the evidentiary record, which closed 
before Opinion No. 569 was issued, and it therefore should be “rejected” rather than “struck.” However, 
following the wording and usage of Opinion No. 531-B as quoted below, we caption this motion as one to 
“strike,” in the sense of striking the subject material from the briefs that improperly included it. Whether one 
uses the verb “strike,” or “reject” (or alternatives such as “exclude” or “disregard”), the point is that it would be 
procedurally improper and unfair for the Commission to consider that material in reaching its substantive 
decision.
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Participant TOs’ evidentiary submissions or citations of that kind, and to likewise reject or strike 

Participant TOs’ rehearing arguments insofar as they are grounded in such improper new 

evidence.

I. THE NEW AND POST-HEARING EVIDENCE SUBMITTED OR CITED BY 
PARTICIPANT TOS SHOULD NOT BE CONSIDERED AT THIS STAGE

A clear standard delineates what evidence of adjudicative facts may properly be 

submitted with (or otherwise relied upon by) a request for rehearing. The Commission articulated 

and applied this standard in Coakley v. Bangor Hydro-Elec. Co., Opinion No. 531-B, 150 FERC 

¶ 61,165, at P 12 (2015):

On August 5, 2014, the NETOs filed a motion to strike certain 
extra-record evidence from the Petitioners’ request for rehearing. 
On August 20, 2014, the Petitioners filed an answer opposing the 
NETOs’ motion to strike. We grant in part and deny in part the 
NETOs’ motion to strike. The Commission has consistently held 
that the submission of additional factual information in a request 
for rehearing is inappropriate. Therefore, we grant the NETOs’ 
motion with respect to the extra-record evidence in Petitioners’ 
request for rehearing. However, we deny the NETOs’ motion with 
respect to the evidence that was already in the record and that 
Petitioners have merely reframed through graphical representation 
or basic arithmetic.

Furthermore, the Commission has consistently indicated that record evidence must rely on data 

available before the end of the applicable hearing. In Coakley v. Bangor Hydro-Elec. Co., 

Opinion No. 531, 147 FERC ¶ 61,234, at P 160 (2015) the Commission explained that “rather 

than updating ROEs by taking official notice of post-hearing changes in U. S. Treasury bond 

yields, a more reasonable approach is to allow the participants in a rate case to present the most 

recent financial data available at the time of the hearing, including post-test period financial data 

then available.” In Ass’n of Bus. Advocating Tariff Equity v. Midcontinent Indep. Sys. Operator, 

Inc., Order Directing Briefs, 165 FERC ¶ 61,118 at P 62 (2018), the Commission allowed 
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participants in these complaint proceedings to supplement the record with additional written 

evidence, but clarified that “to the extent that participants submit additional financial data or 

evidence concerning economic conditions in any proceeding it must relate to periods before the 

conclusion of the hearings in the relevant complaint proceeding.”

These admissibility standards of evidence are controlling here. The close similarity of the 

Coakley and present proceedings is demonstrated by the pervasive references in Opinion No. 569 

to decisions in the Coakley proceeding, and in the parallel briefing orders issued in both 

proceedings in October and November 2018. Under the above-quoted controlling standards, 

Participant TOs are permitted to analyze or reframe “evidence that was already in the record” 

through “graphical representation or basic arithmetic,” but not to “submit[t] additional factual 

information” or evidence relying on data that was not “available at the time of the hearing.”

MISO TOs’ Attachments D and E are consistent with the controlling standard, and we 

therefore do not move to exclude them from consideration.8 MISO CAPs’ own request for 

rehearing (Accession No. 20191223-5226) similarly included Attachments A and B, which 

consisted of an affidavit and Excel Workbook that transparently applied straightforward 

arithmetic to evidence already in the record.

Unlike those procedurally appropriate submissions, the attachments listed for exclusion 

above seek to present entirely new inputs into the equity cost estimation process and/or new 

evidence as to what inputs investors supposedly use. Moreover, they go beyond general 

background information as to how those inputs vary across stocks of different types, and instead 

                                                     

8 To be clear, by not contesting procedurally the submission of these attachments, we neither vouch for MISO 
TO’s mathematical calculations, nor signify agreement with the arguments that MISO TOs built atop them. To 
the contrary, we reserve our rights to seek counter-rehearing if the Commission were to follow these 
attachments’ approach.
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seek to use post-hearing evidence to suggest that MISO TOs’ allowed base ROE should be set on 

a basis other than the cost of equity resulting from data available at the time of the hearing.

For example, Exelon’s Attachment A, Exhibit BLH-5, presents a Capital Asset Pricing 

Model (“CAPM”) in which the “beta” inputs date from July through September 2019, rather than 

the data available at the time the hearing concluded. In the CAPM exhibit underlying the result 

of Opinion No. 569, the betas were sourced from Value Line reports dated from March and May 

2015, within the Docket No. EL14-12 study period.9 Those betas ranged from 0.60 to 0.95, with 

a midpoint of 0.775. In Exelon’s Exhibit BLH-5, by contrast, the betas range from 0.40 to 0.80, 

with a midpoint of 0.60.

If Exhibit BLH-5 were admitted into the record, it would show, at most, that exchange-

traded, U.S. electric utility sector proxy companies comparable to the MISO TOs have 

significantly lower stock price volatility, risk, and costs of equity now than they did in 2015. But 

admitting such evidence at this late stage would violate the MISO Briefing Order’s command 

that “to the extent that participants submit additional financial data or evidence concerning 

economic conditions in any proceeding it must relate to periods before the conclusion of the 

hearings in the relevant complaint proceeding.”10

MISO TOs’ Attachments A, B, and C similarly present purported updates of the Opinion 

No. 569 method, with additional detriments. None of them are submitted under oath; Attachment 

A plainly departs from the Opinion No. 569 method that it purports to update; and Attachments

B and C hide their math and thus preclude an assessment of whether they too departed from 

Opinion No. 569. For example, Attachment A uses Bloomberg rather than Value Line betas. 

                                                     

9 See Opinion No. 569 at P 297 and Appendix C; Staff Paper Hearing Opening Brief in Docket No. EL14-12, 
Attachment A, at 7; Ex. MTO-30 (I).
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Whereas OGE Energy Corp. forms the top of the Exhibit BLH-5 range with a CAPM result of 

10.31%, based on a Value Line beta of 0.80, the same company’s CAPM result in MISO TOs’

Attachment A is 8.33%, based on a Bloomberg beta of 0.64.

These documents also pervasively mischaracterize Opinion No. 569. For example, MISO 

TOs’ Attachment B opines that “in the MISO decision the FERC did not include a robust written

justification as to why they did not utilize the EE and Risk Premium models.” 11 In fact, that 

written justification spans 132 numbered paragraphs. MISO TOs Attachment C opines that “the 

expected earnings and risk premium methodologies (which produced higher ROEs) were 

unexpectedly excluded as a means to an end—to lower ROEs.” 12 MISO TOs provide no 

justification for belatedly re-opening the record in order to admit a document that accuses the 

Commission of working backwards from a preconceived end, rather than selecting methods

based on objective criteria (such as their use by investors and grounding in economic principles), 

and then applying those objectively-selected methods to accurately estimate the cost of equity.

The Hevert, Quackenbush, and ScottMadden documents referenced above purport to 

patch the threadbare case for use of earnings/book ratios. But they essentially consist of using 

“earnings” and “book” in the same paragraph, with the hope that the Commission will draw the 

erroneous inference that investors rely on earnings/book ratios without adjustment for market 

price/earnings ratios. The Hevert Affidavit gives the game away when it concedes that 

“[b]ecause investors buy and hold stock at market value rather than book value, the expected 

earnings model’s results will be biased relative to the true cost of equity when market value and 

                                                                                                                                                                          

10 Ass’n of Bus. Advocating Tariff Equity, et al., v. Midcontinent Indep. Sys. Operator, Inc., Order Directing Briefs, 
165 FERC ¶ 61,118 at P 62 (2018) (“MISO Briefing Order”).

11 MISO TOs’ Attachment B at 1.

12 MISO TOs’ Attachment C at 2.
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book value diverge.” 13 The divergence of market values (i.e., stock prices) from book values as 

to the proxies of record in this proceeding is amply demonstrated in the record of this 

proceeding, 14 and it would be procedurally inappropriate to end-run that demonstration on 

rehearing.15

The Quackenbush and ScottMadden documents, moreover, plainly could have been filed 

by MISO TOs during the paper hearing, before Opinion No. 569 was issued. The ScottMadden 

document predates the MISO Briefing Order, and the Quackenbush document had already been 

filed by the New England Transmission Owners in their paper hearing docket before MISO TOs 

submitted their paper hearing reply brief. Receiving these documents now would prejudice other 

participants.

The two other documents listed for exclusion above (the August 2018 EEI document and 

the June 2019 Avera/Thompson document) also violate the foregoing standard, and do so in 

support of re-arguing issues on which MISO TOs prevailed in Opinion No. 569. The August 

2018 EEI document mixes would-be new evidence on transmission investment trends with 

support for impeding “pancaked” complaints. But its arguments, in addition to being legally 

erroneous, are mooted by the dismissal of the Docket No. EL15-45 Complaint. The June 2019 

                                                     

13 EEI, Reply Comments, Attachment A, Docket No. PL19-4, at 23 (filed July 26, 2019).

14 See, e.g., Ex. JCI-100 at 34 & n.52; Ex. JCI-105 (“The market-to-book ratios for the MISO I Proxy Group range 
from 1.17 to 3.58 and the median and midpoint values are 1.65 and 2.37, respectively.”).

15 The ScottMadden document has also been submitted in support of directly referencing the Risk Premium results 
obtained by MISO TOs. But it suffers from the same flaws that are identified in Opinion No. 569 at PP 340-352.
For example, Opinion No. 569 noted, at P 344, that “MISO TOs’ regression creates a dynamic where, regardless 
of the capital market conditions, the Risk Premium analysis will keep the ROE essentially stable.” The 
ScottMadden regression produces a formula whereby the risk premium (“y”) equals 8.70% less the product of a 
0.7 regression factor and the Moody’s Baa utility bond yield (“x”). See id. at Appendix C. If this formula were 
accurate, the indicated cost of equity could never go below 8.70%, even if bond yields were zero. Yet in the 
touchstone Hope Natural Gas case, the allowed cost-based rate of return on an all-equity capital structure—
which equaled the Commission-estimated cost of equity, as the company had “no securities outstanding except 
stock”— was 6.5%, while natural gas company bond yields were “close to 3 percent.” FPC v. Hope Nat. Gas 
Co., 320 U.S. 591, 599, 603-04 (1944). Thus, the ScottMadden Risk Premium claims are inconsistent with that 
touchstone decision and have at best only a highly attenuated connection to the cost of equity.
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Avera/Thompson document mixes evidence concerning Avista’s equity cost estimate as of a 

2019 study period 16 with misleading arguments 17 for using range-based midpoints and 

“quartiles,” rather than distribution-based medians and percentiles. But Opinion No. 569 already 

departs from So. Cal. Edison Co. v. FERC, 717 F.3d 177 (D.C. Cir. 2013) to use the range-based 

approach in evaluating and adjusting MISO TOs’ region-wide base ROE.

II. ALTERNATIVE MOTION FOR LEAVE TO RESPOND

If the Commission is inclined to admit or reference some or all of the above-listed late 

material, contrary to Commission precedent and despite the prejudice and disruption that would 

result, MISO CAPs request that they be allowed to properly review and respond thereto.

Specifically, MISO CAPs ask that in that event, the Commission allow thirty days to respond

with rebuttal evidence and briefing, counted from the date of any Commission order admitting 

this material into the record. 

III. CONCLUSION

For the foregoing reasons, the Commission should exclude the Participant TOs’

evidentiary submissions and references identified above. If that material is not excluded, the 

Commission should allow participants adverse to the Participant TOs thirty subsequent days to 

submit evidence in response.

                                                     

16 See id., Attachment E.

17 Avera and Thompson argue (at 13) that the median “throw[s] away useful data” because it ignores the highest 
and lowest retained proxy results. That is false. The median considers all retained proxy results, as it is the full 
results distribution that determines which result (or pair of results) constitutes the median of that distribution. Cf. 
Canadian Ass’n of Petroleum Producers v. FERC, 254 F.3d 289, 298 (D.C. Cir. 2001) (“The midpoint doesn’t 
completely disregard the middle … numbers; the highest and lowest number achieve their status by reference to 
all of the other numbers.”). In contrast, the midpoint discards information about the distribution of results 
between the two most extreme retained results. That distribution is relevant information, which should not be 
discarded.
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/s/ Lisa G. McAlister
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/s/ John Michael Adragna
John Michael Adragna
Kevin J. Conoscenti
McCarter & English, LLP
1301 K Street, NW, Suite 1000 West
Washington, DC 20005
202-753-3400
jadragna@mccarter.com
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Dated: January 28, 2020
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served the foregoing document upon each person 

designated on the official service list compiled by the Secretary of the Federal Energy 

Regulatory Commission in this proceeding.

Dated at Washington, DC this 28th day of January, 2020.

/s/ David E. Pomper
David E. Pomper




