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REQUEST FOR CLARIFICATION OF  

THE MISO COMPLAINANT-ALIGNED PARTIES 

On November 21, 2019, the Federal Energy Regulatory Commission (“FERC” or 

“Commission”) issued an Order on Briefs, Rehearing, and Initial Decision in the above-

referenced proceedings.1  Pursuant to Rules 713 and 212 of the Commission’s Rules of 

Practice and Procedure,2 the MISO Complainant-Aligned Parties (“CAPs”)3 hereby seek 

1 Ass’n of Bus. Advocating Tariff Equity, v. Midcontinent Indep. Sys. Operator, Inc., Opinion No. 569, 169 
FERC ¶ 61,129 (2019) (“Opinion No. 569”).   

2 18 C.F.R. §§ 385.713, 385.212 (2019).  

3 CAPs joining this Joint Request for Rehearing are: American Municipal Power, Inc. (“AMP”); 
Association of Businesses Advocating Tariff Equity (“ABATE”), Coalition of MISO Transmission 
Customers (“CMTC”), Illinois Industrial Energy Consumers (“IECC”), Indiana Industrial Energy 
Consumers, Inc. (“INDIEC”), Minnesota Large Industrial Group (“MLIG”), and Wisconsin Industrial 
Group (“WIEC”) (collectively, “Joint Complainants” or Industrial Consumer Groups (“ICG”)); Joint 
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rehearing of certain aspects of Opinion No. 569, and certain clarifications as to its 

significance for other proceedings. 

As a request for rehearing, this pleading necessarily focuses on what we believe to 

be errors in Opinion No. 569.  CAPs would be remiss, however, if we did not note at the 

outset that the Commission got several important things right. The Commission 

reaffirmed its policy that base return on equity (“ROE”) should reflect the capital 

attraction cost of equity.  Opinion No. 569 also appropriately rejected claims that the 

earnings/book value equity ratios somehow indicate the returns that investors require on 

their market-priced investments and rightly determined that the capital attraction cost of 

equity is indicated, not by accounting measures of what utility holding companies realize 

from their internal book value, but by capital market data showing what investors require 

from their market-priced investments.   

That the Opinion No. 569 finding as to the Midcontinent Independent System 

Operator, Inc. (“MISO”) transmission owners’ (“MISO TOs”) cost of equity during the 

First Complaint study period improves on both Opinion No. 551 and the method 

Consumer Advocates (“JCA”), including Indiana Office of Utility Consumer Counselor, Iowa Office of 
Consumer Advocate, Michigan Citizens Against Rate Excess, Minnesota Department of Commerce, and 
Citizens Utility Board of Wisconsin; Joint Customers, including Arkansas Electric Cooperative 
Corporation (“AECC”), Cooperative Energy, and Hoosier Energy Rural Electric Cooperative, Inc. 
(“Hoosier”); Organization of MISO States, Inc. (“OMS”); Mississippi Public Service Commission (“MS 
PSC”), Missouri Public Service Commission (“MO PSC”), and Missouri Joint Municipal Electric Utility 
Commission (“MJMEUC”) (collectively, “Missouri-Mississippi Parties” or “MOMs”); Southwestern 
Electric Cooperative, Inc. (“SWEC”); and Wabash Valley Power Association, Inc. (“WVPA”).  CAPs have 
previously referred to themselves as “MISO CAPs” to avoid confusion with the New England “CAPs,” but 
here use the same naming convention as Opinion No. 569. 

OMS participates in this Request for Rehearing where it is consistent with the policy positions approved by 
a majority of its Board of Directors.  Nothing in OMS’s participation in this Request for Rehearing should 
be read as assertions or arguments by state commission members of OMS applicable to state return on 
equity proceedings.  Individual state commissions have their own proceedings and applicable precedent 
guiding state return on equity determinations.  Where OMS has no position or its position differs from 
positions stated in this Request for Rehearing, exceptions have been footnoted.  

WVPA joins in sections I, II.D, II.E, II.F, II.G, II.H, III.B and III.C of this Request for Rehearing. 
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considered in the paper hearing phase of these proceedings does not, however, establish 

that it fully accords with applicable legal standards.  In setting allowed returns for the 

essential service of transmitting electricity within and through the vast MISO region, 

even a small deviation from those standards has large consequences for the customers 

who ultimately bear the costs of such decisions.  Accordingly, we proceed to address the 

respects in which Opinion No. 569 got some important things wrong. 

I. BACKGROUND 

A. Opinion No. 531 

On June 19, 2014, the Commission issued Opinion No. 531,4 which extended to 

electric utilities the two-step Discounted Cash Flow (“DCF”)5 method for determining 

the ROEs that the Commission had long used for natural gas and oil pipelines, replacing a 

one-step version of that method.6  In that case, the Commission adopted an ROE placed 

at the upper midpoint of the range produced by its two-step DCF model.7

B. Opinion No. 551 

On November 12, 2013, the Joint Complainants filed a complaint seeking to 

reduce the MISO TO’s existing base ROEs (which were 12.20 percent in the ATCLLC 

zone, and 12.38 percent elsewhere).8  Presiding Administrative Law Judge (“Presiding 

Judge”) David H. Coffman issued his Initial Decision on December 22, 2015, finding that 

4 Coakley v. Bangor Hydro-Elec. Co., Opinion No. 531, 147 FERC ¶ 61,234 (2014) (“Opinion No. 531”), 
order on paper hearing, Opinion No. 531-A, 149 FERC ¶ 61,032 (2014) (“Opinion No. 531-A”), order on 
reh’g, Opinion No. 531-B, 150 FERC ¶ 61,165 (2015) (“Opinion No. 531-B”). 

5 Unless stated otherwise, references to the “DCF” as used in this Request for Rehearing refer to the two-
step DCF methodology. 

6 Opinion No. 531 at P 8. 

7 Id. P 9. 

8 Ass’n of Bus. Advocating Tariff Equity, v. Midcontinent Indep. Sys. Operator, Inc., Complaint of the 
Association of Businesses Advocating Tariff Equity, et al., at 1-2, Docket No. EL14-12-000 (Nov. 12, 
2013) (“First Complaint”). 
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the existing base ROEs were unjust and unreasonable because they authorized the MISO 

TOs “to collect more than is necessary,” “would exploit consumers,” and “therefore, 

would be unjust and unreasonable.”9  Relying on the approach set forth in Opinion No. 

531 (which had not yet been judicially reviewed), the MISO I Initial Decision 

recommended that the MISO TOs’ base ROE be set at 10.32 percent.10  On September 

28, 2016, the Commission issued Opinion No. 55111 affirming the Presiding Judge’s 

MISO I Initial Decision and setting the MISO TOs’ base ROE at 10.32 percent, effective 

September 28, 2016.12  Numerous parties filed requests for rehearing of Opinion No. 

551.13

C. Second Complaint in Docket No. EL15-45 

On February 12, 2015, Joint Customer Complainants filed a second complaint, 

presenting updated evidence relating to cost of equity information for a later period and 

seeking additional reduction of the MISO TOs’ then-existing 12.20 percent and 12.38 

percent base ROEs.14  Presiding Judge Coffman issued an Initial Decision on June 30, 

2016.15  He again found that “a Base ROE that authorizes a utility to collect more than is 

9 Ass’n of Bus. Advocating Tariff Equity, v. Midcontinent Indep. Sys. Operator, Inc., 153 FERC ¶ 63,027 at 
P 24 (2015) (“MISO I Initial Decision”).  Subsequently, a Corrected MISO I Initial Decision was issued on 
December 29, 2015.  Errata to the Corrected MISO I Initial Decision were issued on December 31, 2015, 
and January 7, 2016.  Cites to the MISO I Initial Decision refer to the Corrected MISO I Initial Decision. 

10 MISO I Initial Decision at P 2. 

11 Ass’n of Bus. Advocating Tariff Equity, v. Midcontinent Indep. Sys. Operator, Inc., Opinion No. 551, 156 
FERC ¶ 61,234 (2016) (“Opinion No. 551”). 

12 Id. P 9. 

13 See, e.g., Docket No. EL14-12, et al., Request for Rehearing of the Complainant-Aligned Parties (filed 
Oct. 28, 2016).    

14 Ark. Elec. Coop. Corp., et al., v. ALLETE, Inc., et al., Complaint Requesting Fast Track Processing and 
Motion to Consolidate of Arkansas Electric Cooperative Corporation, et al., at 3, Docket No. EL15-45-000 
(Feb. 12, 2015) (“Second Complaint”). 

15 Ark. Elec. Coop. Corp., et al., v. ALLETE, Inc., et al., 155 FERC ¶ 63,030 (2016), 155 FERC ¶ 63,030 
(2016) (Errata), 156 FERC ¶ 63,004 (Second Errata), 165 FERC ¶ 63,021 (Third Errata) (“MISO II Initial 
Decision”). 
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necessary . . . will exploit consumers and, therefore, be unjust and unreasonable,”16 and 

explained further that “[t]he COE [Cost of Equity] is the return necessary to attract 

capital.”17  Relying again on the approach set forth in Opinion No. 531 (which still had 

not yet been judicially reviewed), he recommended setting the base ROE at 9.70 

percent.18  The parties filed briefs on and opposing exceptions.  

D. Emera Maine

On April 14, 2017, the D.C. Circuit issued the Emera Maine decision19 vacating 

Opinion No. 531.  The D.C. Circuit found that the Commission had not adequately 

explained why the New England Transmission Owners’ (“NETOs”) existing ROE was 

unjust and unreasonable,20 and had failed to make a rational connection between the 

record and its decision to adopt the upper midpoint of its relied-upon study.21  The D.C. 

Circuit, therefore, vacated Opinion No. 531 and remanded the case back to FERC. 

E. Coakley Briefing Order 

To address Emera Maine, on October 16, 2018, the Commission issued an Order 

Directing Briefs in the New England ROE proceedings.22  Through the Coakley Briefing 

Order, the Commission: (1) proposed significant changes to the ROE methodology 

established in Opinion No. 531, and (2) directed the parties in those proceedings to 

16 Id. P 135 & n.135. 

17 Id. P 21. 

18 Id. P 2. 

19 See Emera Me. v. FERC, 854 F.3d 9 (D.C. Cir. 2017) (“Emera Maine”).

20 Id. at 27-30.  Specifically, the Court found that FERC had not expressly made “an actual finding as to the 
lawfulness of [the] . . . base ROE” and that, therefore, FERC’s conclusion that the existing ROE was unjust 
and unreasonable was arbitrary and capricious.  Coakley v. Bangor Hydro-Elec. Co., 165 FERC ¶ 61,030 at 
P 9 (2018) (“Coakley Briefing Order”) (quoting Emera Maine at 27). 

21 Emera Maine, 854 F.3d at 28-30. 

22 See Coakley Briefing Order. 
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submit initial and reply briefs addressing the merits and application of those proposed 

changes.23

F. MISO Briefing Order 

By order issued on November 15, 2018, the Commission established a paper 

hearing, similar to that initiated by the Coakley Briefing Order issued in the New England 

proceedings, in the pending First and Second Complaint proceedings.24  In the MISO 

Briefing Order, the Commission proposed to change its approach for determining 

whether an existing ROE is unjust and unreasonable, as well as for setting a new just and 

reasonable ROE. 

To evaluate whether an existing base ROE remains just and reasonable, the MISO 

Briefing Order proposed a framework using a composite zone of reasonableness.25  The 

MISO Briefing Order proposed to rely on three financial models—the two-step DCF 

model, the Capital Asset Pricing Model (“CAPM”), and the Expected Earnings model—

to establish a composite zone.26  The MISO Briefing Order proposed that the zone of 

reasonableness produced by each model would be given equal weight and averaged to 

determine the composite zone.27

For purposes of establishing a new just and reasonable base ROE to apply if the 

existing base ROE is determined to be unjust and unreasonable, the MISO Briefing Order 

proposed to rely on a combination of four financial models—the two-step DCF, CAPM, 

23 Id. PP 15-18, 61. 

24 Ass’n of Bus. Advocating Tariff Equity, et al., v. Midcontinent Indep. Sys. Operator, Inc., Order Directing 
Briefs, 165 FERC ¶ 61,118 at P 20 (2018) (“MISO Briefing Order”). 

25 Id. PP 16-19. 

26 Id. 

27 Id. 
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Expected Earnings, and Risk Premium models—to produce four separate base ROE 

estimates that then would be averaged to produce a single just and reasonable base 

ROE.28

On February 13, 2019, and April 10, 2019, CAPs jointly filed Initial Paper 

Hearing Briefs and Reply Paper Hearing Briefs, respectively, in the First Complaint 

proceeding and Second Complaint proceeding.  CAPs’ briefs were supported by the 

testimony and exhibits of the following witnesses: Mr. Michael P. Gorman; Mr. J. 

Bertram Solomon; and Dr. S. Keith Berry. 

On November 21, 2019, the Commission issued Opinion No. 569, which revised 

the Commission’s ROE methodology by adopting the use of the CAPM model, in 

addition to the DCF model, to establish a composite zone of reasonableness.  The zone of 

reasonableness produced by each model will be given equal weight and averaged to 

determine the composite zone of reasonableness.  The composite zone of reasonableness 

will be used to evaluate whether an existing base ROE remains just and reasonable under 

the first prong of section 206 of the Federal Power Act (“FPA”) and to establish a new 

just and reasonable base ROE under the second prong of section 206 of the FPA.  

Opinion No. 569 adopted certain other changes to the Commission’s ROE methodology, 

including the use of presumptively just and reasonable ROEs, the implementation of the 

high-end and low-end outlier tests, and application of the CAPM model, among others.  

Based on the Commission’s application of the revised ROE methodology, the 

Commission granted the First Complaint and found that a just and reasonable 

28 Id. 
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replacement base ROE was 9.88 percent.  The Commission then dismissed the Second 

Complaint.29

II. STATEMENT OF ISSUES AND SPECIFICATIONS OF ERRORS 

Pursuant to Rule 713(c),30 the CAPs respectfully submit that the Commission 

erred in the following respects and identify the following issues and precedent supporting 

their positions: 

A. The Commission erroneously found that Emera Maine requires 
determination of presumptive immunity zones.  Emera Maine did not 
require the Commission to establish presumptive immunity zones.  To the 
contrary, Emera Maine rejected the immunity zone proposed by the NETOs 
and the notion that the zone of reasonableness and the just and reasonable 
statutory requirement are coextensive.  Emera Maine at 23-26.  
Furthermore, the Commission failed to explain why the other factors relied 
on by the Presiding Judge to find that the then-existing ROE was unjust and 
unreasonable were insufficient to satisfy the first prong of FPA section 206.  
This issue was raised by CAPs in paper hearing briefs and was not 
addressed in Opinion No. 569.  The Commission cannot simply ignore the 
issues raised by the parties.  5 U.S.C. § 706(2)(A); NorAm Gas 
Transmission Co. v. FERC, 148 F.3d 1158 (D.C. Cir. 1998) (holding that an 
agency has a duty to consider the contentions of a party and failure to do so 
is arbitrary and capricious); Tesoro Alaska Petroleum Co. v. FERC, 234 
F.3d 1286, 1294 (D.C. Cir. 2000) (holding that an agency’s “failure to 
respond meaningfully to the evidence renders its decisions arbitrary and 
capricious.”); Canadian Ass'n of Petroleum Producers v. FERC, 254 F.3d 
289, 299 (D.C. Cir. 2001) (holding that “[u]nless the [agency] answers 
objections that on their face seem legitimate, its decision can hardly be 
classified as reasoned.”); PPL Wallingford Energy LLC v. FERC, 419 F.3d 
1194, 1198 (D.C. Cir. 2005) (holding that an agency's “‘failure to respond 
meaningfully’ to objections raised by a party renders its decision arbitrary 
and capricious.”); PSEG Energy Res. & Trade LLC v. FERC, 665 F.3d 203, 
208 (D.C. Cir. 2011) (citing to holding in PPL Wallingford Energy LLC v. 
FERC that “[a]n agency's ‘failure to respond meaningfully’ to objections 
raised by a party renders its decision arbitrary and capricious”). 

B. The Commission acted arbitrarily and capriciously and contrary to law 
when, using the quartile approach, it broadly limited the ability of customers 
to challenge unjust and unreasonable rates under section 206 of the FPA. 

29 Opinion No. 569 at P 573. 

30 18 C.F.R. § 385.713(c). 
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The Commission’s decision to establish broad quartile immunity zones is 
inconsistent with the FPA consumer protection principles, arbitrary, and 
unsupported by evidence in the record. Sithe/Independence Power Partners, 
L.P. v. FERC, 165 F.3d 944 (D.C. Cir. 1999) (holding that an agency “must 
be able to demonstrate that it has made a reasoned decision based upon 
substantial evidence in the record”); Pac. Gas & Elec. Co. v. FERC, 373 
F.3d 1315, 1319 (D.C. Cir. 2004) (holding that the Commission must be 
able to demonstrate that it has made a reasoned decision based upon 
substantial evidence in the record and articulate a satisfactory explanation 
for its action including a rational connection between the facts found and the 
choice made). 

C. The Commission erred in failing to apply its newly established modification 
of the burden of proof equally to section 205 applicants and section 206 
complainants.  See 16 U.S.C. § 824d(e) (“[a]t any hearing involving a rate 
or charge sought to be increased, the burden of proof to show that the 
increased rate or charge is just and reasonable shall be upon the public 
utility”); United Gas Pipe Line Co. v. Mobile Gas Serv. Corp., 350 U.S. 332 
(1956); FPC v. Sierra Pac. Power Co., 350 U.S. 348 (1956). 

D.  The Commission erred in treating the Second Complaint as challenging an 
“existing ROE” that was not in force at the time the Second Complaint was 
filed, was not ever charged by the MISO TOs, and was not set until the 
issuance of Opinion No. 569.  The Commission’s dismissal of the Second 
Complaint was therefore contrary to the plain language of sections 205 and 
206 of the FPA. 16 U.S.C. § 824d(a); 16 U.S.C. § 824e(a)-(b); Chevron 
U.S.A. Inc. v. Natural Resources Defense Council, et al., 467 U.S. 837, 842-
43 (1984).  

E. The Commission erred in holding, contrary to precedent and without 
reasoned explanation, that the pendency of a complaint alleging that a rate is 
unlawful justifies imposing additional limits on the right of other 
complainants to challenge that same rate.  Arkansas Elec. Coop. Corp. v. 
ALLETE, Inc., 151 FERC ¶ 61,219 at P 49 (2015).  By de facto imposing 
barriers to successive ROE complaints, the Commission, without adequate 
explanation, departed from decades of precedent.  West Deptford Energy, 
LLC v. FERC, 766 F.3d 10, 20 (2014). 

F. The Commission erred in dismissing the Second Complaint in violation of 
the Regulatory Fairness Act, Pub. L. No. 100-473, § 2, 102 Stat. 2299 
(1988). 

G. The Commission erred in providing only an illusory opportunity to rebut the 
reasonableness of a newly-determined ROE, and in finding that 
complainants in the Second Complaint had failed to overcome the 
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presumption that the ROE set in the First Complaint remained just and 
reasonable during the Second Complaint study period when that ROE was 
not determined until the same order in which the Commission found that the 
presumption had not been overcome. 

H. The Commission erred in denying refunds for the refund period of the 
Second Complaint even though it found that the rate in force when the 
complaint was filed was unjust and unreasonable.  16 U.S.C. § 824e(a).  
Such error is also contrary to FERC’s own precedent.  See e.g., Bangor 
Hydro-Electric Co., 120 FERC ¶ 61,093 (2007) (ordering refunds under 
FPA section 206(b) without also ordering prospective rate reductions). 

I. The Commission erred by using a CAPM that includes equity market risk 
premiums based on an equity market return of 11.81 percent.  The utilized 
equity market risk premiums greatly exceed both historical experience and 
the premiums used by other federal agencies and independent third-party 
investor-oriented sources. They were derived through illogical, 
unsustainable, and upwardly-distorted calculations, and not supported by 
substantial evidence. 

J. The Commission erred by adopting a CAPM methodology that uses a size 
premium adjustment that is not compatible with the beta and equity market 
return components of that methodology.  

K. The Commission acted arbitrarily and capriciously when it chose to use the 
midpoint rather than the median of the composite zone in addressing the 
first and second prongs of FPA section 206. The rationale for using the 
midpoint is not supported by record evidence. 5 U.S.C. § 706(2)(A); 
Sithe/Independence Power Partners, L.P. v. FERC, 165 F.3d 944 (D.C. Cir. 
1999) (holding that an agency “must be able to demonstrate that it has made 
a reasoned decision based upon substantial evidence in the record”); Pac. 
Gas & Elec. Co. v. FERC, 373 F.3d 1315, 1319 (D.C. Cir. 2004) (holding 
that the Commission must be able to demonstrate that it has made a 
reasoned decision based upon substantial evidence in the record and 
articulate a satisfactory explanation for its action including a rational 
connection between the facts found and the choice made). 

L. The Commission acted arbitrarily and capriciously when it weighted equally 
the results of the DCF and the CAPM models in determining the composite 
zone of reasonableness.  The Commission’s finding that neither the DCF nor 
the CAPM is conclusively superior to the other model is not supported by 
the record and departs, without reasonable explanation, from precedent 
affirming the superiority of the DCF model. 5 U.S.C. § 706(2)(A); 
Sithe/Independence Power Partners, L.P. v. FERC, 165 F.3d 944 (D.C. Cir. 
1999) (holding that an agency “must be able to demonstrate that it has made 
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a reasoned decision based upon substantial evidence in the record”); Pac. 
Gas & Elec. Co. v. FERC, 373 F.3d 1315, 1319 (D.C. Cir. 2004) (holding 
that the Commission must be able to demonstrate that it has made a 
reasoned decision based upon substantial evidence in the record and 
articulate a satisfactory explanation for its action including a rational 
connection between the facts found and the choice made); FCC v. Fox 
Television Stations, Inc., 556 U.S. 502, 503 (2009) (holding that when 
agency action represents a change in administrative policy, then the agency 
must display awareness that it is changing position and show that there are 
good reasons for the new policy); Williams Gas Processing-Gulf Coast Co., 
L.P. v. FERC, 475 F.3d 319 (D.C. Cir. 2006) (holding that an agency is free 
to discard precedents or practices that it no longer believes are correct, but if 
an agency decides to change course, it must supply a reasoned analysis 
indicating that prior policies and standards are being deliberately changed, 
not casually ignored); Pub. Serv. Comm’n of N.Y. v. FERC, 813 F.2d 451, 
451 (D.C. Cir. 1987) (holding that FERC bears the burden of explaining the 
reasonableness of any departure from a long-standing practice, and that any 
facts underlying its explanation must be supported by substantial evidence). 

M. The Commission erred by adopting a low-end outlier test that does not use 
the same rating category as the utility whose low-end ROE is being tested. 

N. The Commission erred by adopting a low-end outlier test that uses 20 
percent of the CAPM risk premium instead of adding 100 basis points to the 
bond yield. 

O. The Commission erred in rounding its four adopted range-defining base 
ROE percentages (7.23, 11.37, 7.80, and 12.24) to 9.88 percent.  Standard 
rounding conventions, previously applied by the Commission, would result 
in a First Complaint base ROE outcome of 9.87 percent or 9.8725 percent.
See, e.g., Entergy Servs., Inc., 137 FERC ¶ 61,199 at P 366 (2011). 

P. The Commission erred in failing to make clear that certain implementing 
details of its DCF and CAPM methods are open to case-by-case 
development in future proceedings. 

For the reasons detailed herein, Opinion No. 569 should be modified on rehearing. 

III. REQUEST FOR REHEARING 

A Commission order will be reversed on review if it is arbitrary or capricious, 

reflects an abuse of discretion, is not otherwise in accordance with law, or is not 
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supported by substantial evidence.31  In order to satisfy its obligation to engage in 

reasoned decision-making, the Commission must examine the relevant data and articulate 

a rational connection between the facts found and the choices made.32  The Commission 

must reach its conclusion through decision-making that is “reasoned, principled, and 

based upon the record.”33

CAPs seek rehearing because Opinion No. 569 is arbitrary and capricious, does 

not reflect reasoned decision-making, is insufficiently supported, is contrary to the FPA 

and case law thereunder, and results in a rate outcome that is unjust and unreasonable. 

A. The Commission Erred in Adopting the New Framework of 
Presumptively Just and Reasonable ROE Ranges to Inform its 
Decision of Whether an Existing ROE Has Become Unjust and 
Unreasonable.34

1. The Commission Erred in Finding that Emera Maine Requires 
the Use of Presumptively Just and Reasonable ROEs to 
Address the First Prong of Section 206. 

The Commission stated that the presumptive immunity zones are necessary to 

“satisfy the requirements of the Emera Maine decision.”35  This premise is wrong.   

Emera Maine did not require, and does not support, the establishment of presumptive 

immunity zones.  To the contrary, the presumptive immunity zones are unlawful for all 

31 S.C. Pub. Serv. Auth. v. FERC, 762 F.3d 41, 54 (D.C. Cir. 2014); Sacramento Mun. Util. Dist. v. FERC, 
616 F.3d 520, 528 (D.C. Cir. 2010).   

32 Sacramento, 616 F.3d at 528; Midwest ISO Transmission Owners v. FERC, 373 F.3d 1361, 1368 (D.C. 
Cir. 2004) (quoting Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, (1983)).   

33 ExxonMobil Oil Corp. v. FERC, 487 F.3d 945, 953 (D.C. Cir. 2007); see New York v. FERC, 535 U.S. 1, 
36 (2002); see also Transmission Access Policy Grp. v. FERC, 225 F.3d 667, 705, 716 (D.C. Cir. 2000) 
(citing Associated Gas Distribs, v. FERC, 824 F.2d 981, 1021 (D.C. Cir. 1987)).   

34 CAPs note that this error is harmless as to the First Complaint, given that the quartile tests were met and 
the 12.38 percent ROE was above the very top of the range.  This error also would have been harmless as to 
the Second Complaint, but for the Commission’s erroneous determination that the benchmark ROE was 
9.88 percent; in the Second Complaint, the 12.38 percent ROE actually charged—then in force—was 
likewise well above the top of the range.  See infra Section III.B.1. 

35 Opinion No. 569 at P 59. 



13 

the reasons explained in this rehearing request and contradict specific findings in Emera 

Maine. 

Emera Maine simply demanded further explanation of Opinion No. 531’s finding 

that the NETOs’ existing 11.14 percent base ROE was unjust and unreasonable, because 

the Commission had provided no explanation for that finding other than the observation 

that 11.14 percent exceeded the replacement ROE (10.57 percent) that the Commission 

adopted as just and reasonable.36  The court did not hold, or even imply, that FERC must 

presume that a range of ROEs is just and reasonable.  Such a demand runs counter to 

Emera Maine’s rejection of the NETOs’ arguments advocating for a zone of immunity, 

particularly the court’s rejection of the notion that the zone of reasonableness is 

“coextensive” with the statutory just and reasonable standard.37

In responding to CAPs’ explanations as to why Emera Maine does not require 

FERC to establish a presumptive immunity zone, Opinion No. 569 stated that CAPs’ 

citation to Emera Maine “is accurate but incomplete”38 and that other statements in 

Emera Maine provide a more “complete context of the court’s holding.”39  None of the 

court’s holdings, however, require anything from the Commission beyond a reasonable 

explanation based on the record of the case as to why an ROE has become unjust and 

unreasonable.  In fact, the Commission recognized that it has previously rendered 

36 Emera Maine, 854 F.3d at 26-27. 

37 Id.at 23. 

38 Opinion No. 569 at P 72. 

39 Id.  (This context includes, according to the Commission, the following holdings in Emera Maine: (1) 
that the Commission’s analysis did not satisfy section 206 because it “failed to include an actual finding as 
to the lawfulness of Transmission Owners’ existing base ROE” and that such a finding should “explain 
what circumstances rendered Transmission Owners’ existing rate unlawful;” (2) that the Commission’s 
reasoning was insufficient because “the zone of reasonableness creates a broad range of potentially lawful 
ROEs rather than a single just and reasonable ROE;” and (3) that finding that a just and reasonable ROE 
would be “a numerical value below the existing numerical value” was “without any further explanation . . . 
insufficient to prove that Transmission Owners’ existing base ROE was unlawful.”). 
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determinations as to the lawfulness of existing ROEs and that such determinations 

“sufficiently ‘explained what circumstances’ led to those findings without the use of 

ranges of presumptively just and reasonable ROEs.”40  The Commission cites to the 

court’s statement in Emera Maine that the models utilized must inform, not rigidly 

determine, the appropriate ROE for a utility and concludes that the tools available to 

determine the cost of equity are “imprecise,” and that the appropriate explanation of the 

“particular circumstances” that render an ROE unjust and unreasonable “must include a 

showing that the existing ROE is now outside some range of potentially just and 

reasonable ROEs within the zone of reasonableness . . . .”41

 Opinion No. 569’s interpretation of Emera Maine is erroneous.  Emera Maine

mentions the use of models “to inform” but not to “rigidly . . . determine [FERC’s] 

judgment” as to the appropriate ROE as part of a general introductory explanation of 

FERC ROE ratemaking principles, citing Boston Edison Co. v. FERC.42  In Boston, the 

First Circuit rejected the rigid use of cost of equity models to uphold the Commission’s 

ability to make adjustments based on changes to treasury bond yields after closure of the 

record.  The First Circuit did not find that cost of service models are imprecise or 

unreliable. 

To understand Emera Maine, it is important to recall the sequence of rulings made 

in Opinion Nos. 531 and 531-A.  In Opinion No. 531, the Commission reached a 

tentative finding as to the NETOs’ study-period cost of equity, but made that finding 

subject to a paper hearing concerning the long-term growth rate for use in the DCF 

40 Opinion No. 569 at P 66 (quoting Emera Maine, 854 F.3d at 20).  

41 Id.  at PP 61-62. 

42 Emera Me., 854 F.3d at 20 (citing Boston Edison Co. v. FERC, 885 F.2d 962, 969–70 (1st Cir. 1989) 
(“Boston”)). 
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model’s second step.43  Consequently, Opinion No. 531 refrained from finalizing its 

finding as to the NETOs’ cost of equity, refrained from finding that the NETOs’ prior 

ROE was unjust and unreasonable, and refrained from explaining the linkage between 

those two findings.  In Opinion No. 531-A, the Commission finalized its long-term 

growth rate finding and finalized its equity cost finding.  As held in Emera Maine, 

however, Opinion No. 531-A failed to make and adequately explain a finding that the 

NETOs’ prior ROE was unjust and unreasonable.  In short, the explanation of why it was 

unreasonable for the NETOs to charge a base ROE exceeding the newly-determined cost 

of equity fell through the crack between Opinion No. 531 and Opinion No. 531-A.  

In this context, Emera Maine cannot be construed as ruling that the Commission 

could not rely on the results of cost of equity models to determine that an existing ROE 

has become unjust and unreasonable.  The point of Emera Maine’s reference to 

Commission judgment was that, because the Commission may (if it provides a reasoned 

explanation based on substantial evidence) depart from model results, a Commission 

decision to follow model results is not self-explanatory.  The Commission is fully 

authorized to follow the exact result of reasonable models, provided it explains why it 

does so.  That such explanation was not provided in Opinion No. 531-A does not mean 

that it was not, cannot, or should not, be provided here. 

Moreover, the Commission does not explain why cost of equity tools are too 

“imprecise” to determine whether an existing ROE is no longer just and reasonable under 

the first prong of FPA section 206, but still can be relied upon to determine the just and 

reasonable ROE under the second prong of FPA section 206.  In fact, Emera Maine

43 See Opinion No. 531 at PP 154-56. 
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recognized that eventually the Commission must use these tools to approve a single just 

and reasonable ROE.44  The purported imprecision of financial models, therefore, does 

not support the need for presumptive immunity zones.  

Finally, unlike the situation in Emera Maine, the 12.38 percent ROE challenged 

in the First and Second Complaints was not found to be unjust and unreasonable simply 

because an updated ROE analysis resulted in a different ROE.45

2. The Quartile Approach Results in Excessively Broad 
Presumptive Immunity Zones That Unnecessarily Thwart 
Customers’ Ability to Challenge Unjust and Unreasonable 
Rates.  

A rebuttable presumption raises the burden of proof for the party charged with 

rebutting the presumption.  In this instance, the presumptive immunity zones raise the 

customers’ burden of proof to challenge ROEs that may have become unjust and 

unreasonable.  In fact, as explained elsewhere herein and in CAPs’ paper hearing briefs, 

the presumptive immunity zones are contrary to the customer protection principles 

embodied in the FPA, and will introduce an unlawful asymmetry between rate increases 

sought by utilities under FPA section 205 and rate reductions sought by customers under 

section 206 of the FPA. 

While CAPs continue to advocate that the presumptive immunity zones are 

unlawful and should be eliminated from the Commission’s new methodology, the 

Commission should at least narrow these zones, so as to reduce the method’s conflict 

with the FPA’s customer protection principles.46  The Commission’s use of a quartile 

44 Id.  

45 See infra Section  III.C.3.b. 

46 Atl. Ref. Co. v. Pub. Serv. Comm’n, 360 U.S. 378, 388 (1959) (holding that just and reasonable standard 
of FPA sections 205 and 206 is meant to “afford consumers a complete, permanent and effective bond of 
protection from excessive rates and charges.”). 
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approach is completely arbitrary and results in unnecessarily broad presumptive 

immunity zones.  As CAPs explained, the Commission could narrow the presumptive 

immunity zones by, for example, establishing five risk groups: very-low risk, moderately-

low risk, average risk, moderately-high risk, and very-high risk.  Under this approach, the 

immunity zones would be narrower, representing sextiles rather than quartiles of the 

composite range.47

The Commission rejected CAPs’ proposal, stating that the “quartile approach 

using three risk groups strikes an appropriate balance between the interests of customers 

and utilities.”48  However, the very establishment of presumptive immunity zones already 

tilts the balance of interests in favor of shareholders.  Although utilities seeking a base 

ROE increase under section 205 of the FPA must show that their requested ROE is cost-

based, such utilities (including MISO TOs) have been deemed to carry their burden 

purely on the strength of the Commission’s currently-adopted standard empirical model, 

without having to present other evidence in order to justify raising the base ROE above 

the bottom of the applicable quartile.  Asymmetrically, customers challenging excessive 

base ROEs under FPA section 206 are now subject to a presumption that rates falling 

below the top of that quartile remain just and reasonable.  This issue is further addressed 

herein in Section III.A.4. 

The Commission further justified its decision to use quartiles by stating that “the 

use of three risk groups is supported by the fact that, under that construct, every ROE 

within the applicable presumptively just and reasonable range will be closer to the 

47 CAPs Initial Br.(I) at 82-83; CAPs Initial Br.(II) at 82-83. 

48 Opinion No. 569 at P 84. 
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traditional starting place for evaluating the ROE of a utility with that risk profile.”49

Narrowing or eliminating the presumptively just and reasonable range would mean that 

every ROE within that range would be even closer to the posited starting point.  The fact 

that a region-wide ROE set just above the top of the middle quartile would be closer to 

the upper midpoint than to the midpoint may be a reason to find such an ROE 

unreasonable, but it does not follow that a region-wide ROE that avoids that particular 

error may be ipso facto presumed to remain just and reasonable. 

In any event, the Commission did not explain why the “traditional” starting point 

for assessing risk is relevant or even preferable to a narrower and more precise definition 

of risk that would better protect customers.  It is possible to start the risk assessment at a 

point of central tendency within any sub-range of the zone of reasonableness.  

Furthermore, as CAPs explained, the proximity of potentially lawful ROEs to the just and 

reasonable ROE does not render these ROEs presumably just and reasonable.  ROEs 

within the zone of reasonableness that are close to the just and reasonable ROE may be a 

little less unjust and unreasonable, but remain unjust and unreasonable, nonetheless.  As 

the D.C. Circuit has ruled, the just and reasonable standard does not permit “even a little 

unlawfulness.”50

The notion of presuming the justness and reasonableness of ROEs close to the 

lawful ROE runs afoul of multiple rulings made by the court in Emera Maine:  

• Emera Maine found it arbitrary and capricious to assume that there are 

only three possible stopping points—lower midpoint, midpoint, and upper 

midpoint—on the continuum of “potentially just and reasonable” ROEs 

49 Id. (internal citation omitted). 

50 Consumers Fed’n of Am. v. FPC, 515 F.2d 347, 358 n.64 (D.C. Cir. 1975) (quoting FPC v. Texaco, 417 
U.S. 380, 399 (1974)). 
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that lie within the range of adopted proxy results.51  Opinion No. 569 

assumed that, in a region-wide ROE case, there are only three possible 

points at which to center, and by averaging those points bound, the 

“quartile” zones of presumptive immunity—once again, the lower 

midpoint, midpoint, and upper midpoint.  Opinion No. 569 thus replicated 

the same arbitrary and capricious assumption for which Emera Maine

reversed Opinion No. 531. 

• Emera Maine explained that “the fact that a rate falls within the zone of 

reasonableness does not establish that the rate is the just and reasonable 

rate for the utility at issue.”52  Although Opinion No. 569 narrowed the 

zone of immunity and made its effect nominally rebuttable, its effect in 

these cases is that the MISO TOs’ ROE was found to be unjust and 

unreasonable only where it falls outside the composite range of DCF and 

CAPM results.   

• Emera Maine explained that “[w]hether a rate, even one within the zone of 

reasonableness, is unlawful depends on the particular circumstances of the 

case,”53 and, therefore, required that a numerical comparison of model 

results to an existing ROE be accompanied by a narrative explanation of 

what made a difference between the two unreasonable.  Instead of fully 

developing the required explanation, Opinion No. 569 altered the 

numerical comparison. 

Opinion No. 569 recognized that an ROE that lies closer to the just and 

reasonable ROE than to the just and reasonable ROE of a utility with a different risk 

profile is not necessarily just and reasonable, but it stated that such proximity to the just 

and reasonable ROE is evidence indicating that close ROEs “may” be just and 

51 Emera Me., 854 F.3d at 29-30.  

52 Id. at 23. 

53 Id. 



20 

reasonable.54  This is a presumption based on another presumption.  If the proximity of an 

ROE to the just and reasonable ROE does not conclusively prove the justness and 

reasonableness of an ROE, then such proximity cannot be used to infer that all ROEs that 

are close to the just and reasonable ROE within a certain range “may” be just and 

reasonable.  Legal presumptions must be based on proven facts, not on assumptions or 

other presumptions.55

The Commission’s conclusory statement that “the ranges produced by this 

approach are narrow enough to protect customers from unjust and unreasonable ROEs”56

has no evidentiary basis.  Indeed, Opinion No. 569 does not even attempt to estimate how 

much the quartile approach will cost transmission customers, nor to calibrate the width of 

the presumption zone against any other public-interest factor.  The Commission’s 

decision to establish broad quartile immunity zones is inconsistent with FPA consumer 

protection principles, arbitrary, and unsupported by evidence in the record. 

3. The Commission Erred in Providing Only an Illusory 
Opportunity to Rebut the Reasonableness of a Newly-
Determined ROE. 

The Commission decided to treat an ROE that is less than the sum of the indicated 

midpoint ROE plus one-eighth of the zone of potential reasonableness as “presumptively 

just and reasonable, unless other evidence is sufficient to rebut that presumption.”57  In an 

54 Opinion No. 569 at P 83. 

55 U.S. v. Gainey, 380 U.S. 63, 79 (1965) (Black, J., dissenting) (explaining that “before a presumption may 
be relied on, there must be a rational connection between the facts inferred and the facts which have been  
proved by competent evidence, that is, the facts proved must be evidence which is relevant, tending to 
prove (though not necessarily conclusively) the existence of the fact presumed.”). 

56 Opinion No. 569 at P 84. 

57 Opinion No. 569 at PP 62-63. 
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attempt to defend this presumption from legal challenge, the Commission states that it is 

rebuttable: 

[T]he presumption that the ROE is just and reasonable [if it 
“falls within the applicable range of presumptively just and 
reasonable ROEs”] is a rebuttable presumption.  Therefore, 
other evidence regarding the particular circumstances of the 
case can demonstrate that an existing ROE is unjust and 
unreasonable even if falls within the applicable range of 
presumptively just and reasonable ROEs, such as evidence 
regarding non-utility stock prices, investor expectations for 
non-utility stocks, various types of bond yields and their 
relation to stock prices, investor and other expert testimony, 
and testimony regarding the effects of rates on customers.58

However, this opportunity is a fiction for any complaint that follows a pending 

complaint, particularly in light of the Commission’s erroneous view, discussed below in 

Section III.B, that the “existing ROE” is the one eventually determined to resolve an 

earlier-filed complaint.  At the time of filing a subsequent complaint, there is no way for 

complainants to present evidence to rebut a presumption that an ROE—not yet known—

is unjust and unreasonable, because it falls within a not-yet-designated quartile within a 

not-yet-designated zone of reasonableness.   

4. If the Commission Does Not Reverse Its Erroneous Ruling that 
the Burden of Proof for Section 206 ROE Decreases Must Be 
Carried by a Wide Margin, It Should Confirm Its Intent to 
Apply the Parallel Requirement to the Burden of Proof for 
Section 205 ROE Increases. 

Opinion No. 569 recognized the centrality of the market cost of equity in 

determining whether a prior ROE remains just and reasonable,59 and adopted methods 

and numerical findings indicating that the MISO TOs’ market cost of equity as of the 

58 Id. P 68. 

59 See infra note 64 & accompanying text (discussing Opinion No. 569 at P 60). 
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study period for the Second Complaint was 9.72 percent.60  Yet it declined to effect that 

cost-based base ROE, relying on a strained argument concerning the burden of proof.   

Paragraphs 61-67 of Opinion No. 569 asserted that the Commission’s empirical 

models are necessarily “imprecise,”61 and that their collective indication of a decreased 

cost of equity, therefore, did not suffice, without other evidence,62 to establish the 

unreasonableness of a higher existing base ROE, unless it is so much higher that it 

exceeds a zone of presumptive immunity.  The Commission’s reasoning seems to be that 

because empirical models are imprecise, an existing base ROE within the adopted 

models’ margin of measurement error may in fact align with the market cost of equity, 

and thus remain reasonable, even if it exceeds the adopted models’ central result. 

Although the Commission suggested that this reasoning is compelled by the 

Emera Maine reference to “a broad range of potentially lawful ROEs rather than a single 

just and reasonable ROE,”63 that passage of Emera Maine merely requires the 

Commission to explain why its finding that an existing ROE exceeds the empirically-

indicated study-period cost of equity makes that existing ROE unreasonable.  It plainly 

does not require that the Commission allow utilities to retain existing ROEs that are 

found to exceed the cost of equity.  To the contrary, the judicially-required explanation of 

60 See infra note 162. 

61 Opinion No. 569 at PP 61-62. 

62 We italicize evidence because we recognize that Emera Maine requires more than just a bare finding as 
to what single-point ROE the models collectively produce.  As discussed above, Emera Maine also requires 
an explanation as to why it is unreasonable to allow a base ROE exceeding that indicated cost of equity. 
But the requirement of further explanation did not require that that explanation involve additional evidence, 
as distinct from an explication of the legal significance of the findings produced by the adopted DCF and 
CAPM models. 

63 See Opinion No. 569 at P 66 & n.143. 
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what made a base ROE above the indicated cost of equity unreasonable, while lacking in 

Opinion No. 531-A, appears within Opinion No. 569:  

[T]he Commission has long based its decisions concerning 
just and reasonable ROEs for public utilities on the “current 
market cost of equity.”  Accordingly, the starting point for 
determining whether a public utility’s existing ROE has 
become unjust and unreasonable must be a consideration of 
whether the current market cost of equity has changed since 
the existing ROE was established.64

Under the Commission’s longstanding and judicially-affirmed policy for base 

ROEs (i.e., setting aside incentives), this cost-based “starting point” is also the ending 

point.  By choosing a specific base ROE, the Commission has viewed itself as having 

“necessarily rejected” all other base ROEs, including all others within the previously-

considered zone.65

Nothing in Emera Maine overrules these authorities or stands to the contrary.  Far 

from condemning the use of empirical tools to arrive at a precise best estimate of the cost 

of equity or precluding the Commission from deciding to set the maximum permissible 

formula rate base ROE just there, Emera Maine recognized that eventually the 

Commission must approve a single just and reasonable ROE.66

Here, reasonable empirical models of the MISO TOs’ capital attraction cost of 

equity constitute the best possible evidence of the MISO TOs’ just and reasonable base 

64 Id. P 60.

65 See Ill. Power Co., 17 FERC ¶ 61,064, at p. 61,141 (1981) (“Illinois”); see also FPC v. Sierra Pac. 
Power Co., 350 U.S. 348, 354 (1956) (“Sierra”) (a finding that stipulated 4.75 percent rate of return was 
reasonable amounted to a finding that “any rate would be [un]reasonable that would produce a return of 
substantially less”); Papago Tribal Util. Auth. v. FERC, 723 F.2d 950, 956-58 (D.C. Cir. 1983) (relying 
upon an earlier “finding that a new rate … is just and reasonable” to infer “that the existing rate is unjust 
and unreasonable”); Richmond v. FPC, 481 F.2d 490, 498 (D.C. Cir. 1973) (noting that in the foundational 
Sierra case, a Commission finding that a new rate was reasonable implied “that the [former] rate was 
unreasonable”). 

66 Emera Me., 854 F.3d at 20. 
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ROE, and it follows that, if the models found to be appropriate indicate a cost of equity 

materially lower than the ROE on file, that ROE is not just and reasonable.  In any case, 

the single ROE analysis that Emera Maine rejected in Opinion No. 531 was not the sole 

basis on which the MISO II Initial Decision found the then-existing 12.38 percent ROE 

to be unjust and unreasonable.67

Moreover, nothing in Opinion No. 569 calibrated the width of the applicable 

presumptive immunity zone to the imprecision of its applied financial models.  For 

example, the laws of statistics suggest that, all else equal, the larger the proxy group, the 

narrower the range of uncertainty surrounding the indicated cost of equity for the group.  

Perversely, however, under the approach that the Commission applied here—in which the 

presumptive immunity zone spans one-quarter of the range formed by averaging the very 

highest and the very lowest retained DCF and CAPM proxy results—enlarging the proxy 

group will tend to widen the presumptive immunity zone.  This backwards result will 

apply because the more proxies that are used to form the range, the more distance there 

likely will be between their lowest and highest results.68  The purported imprecision of 

67 See CAPs Paper Hearing Initial Br.(II) at 68-69. Opinion No. 569 did not address these facts and 
findings. It was thus arbitrary and capricious for Opinion No. 569 to conclude that Emera Maine requires 
the Commission to reject a single-ROE analysis on which the Presiding Judge did not rely. The 
Commission cannot simply ignore the issues raised by the parties. 5 U.S.C. § 706(2)(A); NorAm Gas 
Transmission Co. v. FERC, 148 F.3d 1158 (D.C. Cir. 1998) (holding that an agency has a duty to consider 
the contentions of a party and failure to do so is arbitrary and capricious); Tesoro Alaska Petroleum Co. v. 
FERC, 234 F.3d 1286, 1294 (D.C. Cir. 2000) (holding that an agency’s “failure to respond meaningfully to 
the evidence renders its decisions arbitrary and capricious.”); Canadian Ass'n of Petroleum Producers v. 
FERC, 254 F.3d 289, 299 (D.C. Cir. 2001) (holding that “[u]nless the [agency] answers objections that on 
their face seem legitimate, its decision can hardly be classified as reasoned.”); PPL Wallingford Energy 
LLC v. FERC, 419 F.3d 1194, 1198 (D.C. Cir. 2005) (holding that an agency's “‘failure to respond 
meaningfully’ to objections raised by a party renders its decision arbitrary and capricious.”); PSEG Energy 
Res. & Trade LLC v. FERC, 665 F.3d 203, 208 (D.C. Cir. 2011) (citing to holding in PPL Wallingford 
Energy LLC v. FERC that “[a]n agency's ‘failure to respond meaningfully’ to objections raised by a party 
renders its decision arbitrary and capricious”). 

68 To illustrate, consider the range of heights among (a) 10 randomly-selected people, and (b) 40 randomly-
selected people.  The latter will usually be wider. 
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financial models, therefore, does not support the need for “quartile” zones of presumptive 

immunity. 

Assuming for argument’s sake, however, that the Commission reasoned soundly 

in treating its presumptive immunity zone as a zone of “imprecision,” the same logic 

would have a symmetrical consequence in the FPA section 205 context.  As explained in 

the foundational Mobile69 and Sierra cases, a rate increase filing made and suspended 

under FPA section 205 and a rate decrease complaint filed under FPA section 206 are 

both subject to the same “scope and purpose”70 of Commission review.  In both instances, 

the rates at issue are “subject to being modified by the Commission upon a finding that 

they are unlawful.”71  When a utility files for an ROE increase under section 205, it bears 

the burden of proof to show that the increase is just and reasonable.  Where the proposed 

increase applies to a cost-based base ROE, this proof burden requires that the utility show 

that its proposed increased base ROE does not exceed the market cost of equity.  But if 

the utility relies on empirical models to make this showing, those models will likewise be 

“imprecise” and have a margin of measurement error.72  That is, if even the best models 

are “imprecise” and have a margin of measurement error when presented by customers 

invoking FPA section 206, then the utility’s model-based showing necessarily will also 

be comparably “imprecise,” and have a comparable margin of measurement error.  It 

would follow that without other evidence, a utility filing for a base ROE increase under 

69 United Gas Pipe Line Co. v. Mobile Gas Serv. Corp., 350 U.S. 332 (1956) (“Mobile”). 

70 Mobile, 350 U.S. at 341. 

71 Id. 

72 At best, a utility relying on models will apply the very same models that the Commission will have 
adopted as the best available tools to measure the market cost of equity.  If the utility relies on models that 
differ from those found optimal by the Commission, this difference would raise further doubts about the 
accuracy and precision of the utility’s model results. 
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FPA section 205 that does not fall below the bottom of the relied-upon models’ margin of 

measurement error, may in fact exceed the market cost of equity, and thus be 

unreasonable, even if it aligns with the adopted models’ central result.  

Congress granted the Commission its refund authority under FPA section 206 

through the Regulatory Fairness Act,73 which was “intended to add symmetry” between 

the Commission’s treatment of section 205 rate-increase filings and section 206 

complaints seeking rate decreases.74  In doing so, Congress recognized that, prior to 

statutorily authorizing section 206 refunds, an “inequality serve[ed] to favor the 

wholesale supplier over the wholesale customers and their residential and commercial 

customers.”75  Thus, the Regulatory Fairness Act, in setting a “refund effective date for 

consumers . . . [uses] essentially the same system used to grant rate increases.”76  The 

grant of the authority to provide section 206 refunds was “an attempt to make the [then] 

current regulatory process more equitable, giving electric consumers the same protections 

and considerations that supplying utilities currently receive.”77

Accordingly, CAPs request clarification that the same “imprecision” and 

modeling margin-of-error rules that apply to customers seeking to demonstrate that an 

existing ROE is unjust and unreasonable under FPA section 206 will also apply to 

utilities seeking to demonstrate that a proposed ROE is just and reasonable under FPA 

section 205.  Absent such clarification, even if the reasoning of paragraphs 61-67 is 

73 Regulatory Fairness Act, Pub. L. No. 100-473, § 2, 102 Stat. 2299 (1988).  

74 Consumer Advocate I, 67 FERC ¶ 61,288 at p. 62,000, order on reh’g, Consumer Advocate II, 68 FERC 
¶ 61,207 at  p. 61,997 (citing 133 Cong. Rec. S10925 (daily ed. July 30, 1987) (statement of Sen. Chafee)). 

75 134 Cong. Rec. H9030 (daily ed. Oct. 27, 1987) (statement of Rep. Bruce). 

76 134 Cong. Rec. H8095 (daily ed. Sept. 23, 1988) (statement of Rep. Gejdenson). 

77 Id.  
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confirmed, Opinion No. 569 will be contrary to the statutory intent to protect consumers.  

In that case, CAPs seek rehearing.  

B. The Commission Erred in Its Application of the New Framework to 
the Second Complaint by Incorrectly Defining the “Existing ROE” 
and, Therefore, Unlawfully Dismissing the Second Complaint. 

1. It Was Error to Treat the Second Complaint as Challenging an 
ROE that Was Not Set Until the Issuance of Opinion No. 569. 

The Second Complaint was filed on February 12, 2015.  It alleged that “the 

12.38% MISO-wide ROE and ATC’s 12.2% ROE are no longer just and reasonable….”78

On June 18, 2015, the Commission set the Second Complaint for hearing, and described 

the issue raised by the complaint as whether “the current 12.38 percent base [ROE] 

earned by MISO TOs, except American Transmission Company (ATC), which has a base 

ROE of 12.2 percent, through the MISO Open Access Transmission, Energy and 

Operating Reserve Markets Tariff (Tariff) is unjust and unreasonable.”79  The MISO II 

Hearing Order also set a fifteen-month refund period effective the date on which the 

complaint was filed.80  Neither the Second Complaint nor the MISO II Hearing Order 

made any mention of a hypothetical or future 9.88 percent ROE. 

Nevertheless, in Opinion No. 569, the Commission dismissed the Second 

Complaint and denied associated refunds, because it determined that an ROE of 9.88 

percent, which was set for the first time in Opinion No. 569 itself, would have been just 

and reasonable if it had been in force during the Second Complaint study period.81  But 

78 Second Complaint at 3. 

79 Ark. Elec. Coop. Corp., Order on Complaint and Establishing Hearing Procedures, 151 FERC ¶ 61,219 
(2015) (“MISO II Hearing Order”).  Following a convention used in Opinion No. 569, for simplicity, we 
hereinafter refer to 12.38 percent as the pre-existing MISO-wide base ROE. 

80 Id. P 47. 

81 The Second Complaint study period was July 1, 2015 through December 31, 2015.  Opinion No. 569 at P 
6. 
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that ROE was not in force then.  The Commission itself acknowledged that, during the 

study period and the entirety of the Second Complaint refund period, the ROE that was 

actually in effect was 12.38 percent.82  This base ROE exceeded even the top of the range 

of presumptively reasonable ROEs, which the Commission found to be 9.23 percent to 

10.20 percent.83  These facts and findings notwithstanding, the Commission ruled that the 

FPA required it to permit the MISO TOs to keep the revenues they collected in excess of 

what they would have collected had the newly-determined 9.88 percent ROE been in 

effect during the refund period.84

Regrettably, the Commission’s statutory discussion does not appear to 

acknowledge the command of FPA section 205(a) that:  

All rates and charges made, demanded, or received by any 
public utility for or in connection with the transmission or 
sale of electric energy subject to the jurisdiction of the 
Commission, and all rules and regulations affecting or 
pertaining to such rates or charges shall be just and 
reasonable, and any such rate or charge that is not just and 
reasonable is hereby declared to be unlawful.[85]

Notwithstanding this clear command, in Opinion No. 569 the Commission first found that 

an ROE of 12.38 percent was unjust and unreasonable during the Second Complaint 

refund period, and then permitted that rate to be charged nonetheless. 

The Commission pointed to the language in FPA section 206 authorizing refunds 

in complaint cases.  In relevant part, that section states: 

At the conclusion of any proceeding under this section, the 
Commission may order refunds of any amounts paid, for 
the period subsequent to the refund effective date through a 

82 Id. P 559. 

83 Id. P 558. 

84 CAPs have estimated that amount at approximately $274,000,000.  CAPs Reply Br.(II) at 12-13. 

85 16 U.S.C. § 824d(a). 
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date fifteen months after such refund effective date, in 
excess of those which would have been paid under the just 
and reasonable rate, charge, classification, rule, regulation, 
practice, or contract which the Commission orders to be 
thereafter observed and in force . . . .86

This language provides for refunds of any difference between de facto payments 

and de jure reasonable payments—between the “amounts paid” and “those which would 

have been paid.” Instead, the Commission made refunds contingent on a difference 

between two “would have been[s]”—the ROE that would have been paid if the First 

Complaint’s outcome had been in effect, and the ROE that would have been paid if the 

Second Complaint’s outcome had been in effect.87  Consequently, even though the above-

quoted statutory language empowers the Commission to order refunds for the de facto vs. 

de jure difference “at the conclusion of any proceeding under this section,” Opinion No. 

569 now engrafts a further limitation, under which refunds are available only if a 

proceeding concludes with an order reducing the ROE going forward from that in effect 

immediately before the proceeding concludes.  It did so, even though that “existing” First 

Complaint-outcome ROE was itself determined simultaneously with the conclusion of the 

Second Complaint.88

Thus, the Commission claimed that the merits of the Second Complaint must be 

judged against the ROE determined—not until the issuance of Opinion No. 569—to be 

just and reasonable based on the evidence presented in the First Complaint.  As pointed 

out by Commissioner Glick in dissent, however, the statutory text requires only “that the 

86 16 U.S.C. § 824e(b). 

87 As discussed in Section III.A.2, supra, the Commission made refunds additionally contingent on that 
difference exceeding a wide and arbitrary margin. 

88 Opinion No. 569 at P 529 (“[W]e must assess whether the public utility’s currently effective rate is unjust 
and unreasonable, not some earlier rate that may have been in effect when the complaint was filed but has 
now been superseded.”). 
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Commission find that customers paid an unjust and unreasonable rate during the refund 

period and that the Commission identify a replacement just and reasonable rate.”89

a. The Commission’s Erroneous Interpretation of the 
“Existing ROE” Is Contrary to the Plain Language of 
the Federal Power Act.   

The Commission’s view is that FPA section 206 implies that the unjust and 

unreasonable rate must be the one in effect at the time the Commission issues its order on 

the complaint, rather than the rate in effect at the time the complaint was filed or during 

the ensuing refund period.90  But this statutory analysis fails to grapple with the express 

language of the statute, as well as the Commission’s own prior determination in the 

MISO II Hearing Order that the issue raised by the Second Complaint was whether the 

12.38 percent base ROE that “continue[d] to be the applicable ROE” 91 was unjust and 

unreasonable.92  That determination was plainly consistent with the language of FPA 

section 206(a), which explicitly contemplates that a complaint will challenge the 

lawfulness of a rate in force at the time the complaint is filed,93 and that the 

Commission’s first prong analysis must relate to the unjustness and unreasonableness of 

the rate “demanded, observed, charged, or collected”: 

Whenever the Commission, after a hearing held upon its 
own motion or upon complaint, shall find that any rate, 
charge, or classification, demanded, observed, charged, or 
collected by any public utility for any transmission or sale 
subject to the jurisdiction of the Commission, . . . . is 
unjust, unreasonable, unduly discriminatory or preferential, 

89 Opinion No. 569 (Glick, Comm’r, dissenting in part, at P 4). 

90 Opinion No. 569 at P 529. 

91 See MISO II Hearing Order at PP 1, 45. 

92 See id. P 6 & Ordering Paragraph A. 

93 FPA section 206(a) provides that “[a]ny complaint or motion of the Commission to initiate a proceeding 
under this section shall state the change or changes to be made in the rate . . . then in force (emphasis 
added).”  16 U.S.C. § 824e(a).   
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the Commission shall determine the just and reasonable 
rate, charge, classification, rule, regulation, practice, or 
contract to be thereafter observed and in force, and shall fix 
the same by order. Any complaint or motion of the 
Commission to initiate a proceeding under this section shall 
state the change or changes to be made in the rate, charge, 
classification, rule, regulation, practice, or contract then in 
force, and the reasons for any proposed change or changes 
therein.[94]

The Commission attempted to justify its determination as follows: 

For purposes of deciding whether a rate charged by a public 
utility is unjust and unreasonable and determining a new 
just and reasonable rate “to be thereafter observed” 
pursuant to FPA section 206(a), we must assess whether the 
public utility’s currently effective rate is unjust and 
unreasonable, not some earlier rate that may have been in 
effect when the complaint was filed but has now been 
superseded.95

The Commission is wrong again.  FPA section 206 describes rates that had been 

“demanded, observed, charged, or collected.”  It is undisputed that the “then in force” 

ROE when the Second Complaint was filed, and that was actually collected throughout 

the entire refund period of the Second Complaint, was 12.38 percent (12.2 percent for 

ATC).  The fact that the Commission is now establishing an ROE that is retroactively 

effective starting on the date the First Complaint was filed is irrelevant for purposes of 

the Commission’s section 206 first prong analysis of the Second Complaint.  The relevant 

ROE pursuant to the express language of the statute is the ROE “demanded, observed, 

charged, or collected.”  This express statutory language is unambiguous.  The rate “to be 

thereafter observed” simply refers to the Commission’s general inability, with limited 

94 16 U.S.C. § 824e(a) (emphasis added). 

95 Opinion No. 569 at P 529 (quoting FPA section 206(a) (emphasis added)). 
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exceptions, to set retroactive rates: it does not change the rate that is relevant for purposes 

of the section 206 first prong.    

Even if the Commission were correct that it must evaluate the “currently effective 

rate,” this ruling still flies in the face of the statutory text.96  A common dictionary 

definition of the word “current” is “occurring in or existing at the present time.”97  Thus, 

the phrase “currently effective ROE” should logically mean “the ROE that existed at the 

present time.”  What is “the present time”?  The only logical answers to that are either: 

(1) each date on which the currently effective rate is applied subject to refund, or (2) if it 

is deemed necessary to specify a single date per complaint, the date when the complaint 

was filed.  In this case, the Second Complaint was filed on February 12, 2015, and the 

ROE that existed on that date, and throughout both the Second Complaint refund period 

and the Second Complaint six-month study period, was 12.38 percent.  

b. The Commission’s Erroneous Application of its New 
Framework in the Second Complaint Results in an 
Impossible Burden for Complainants To Have Met.   

Under the Commission’s new interpretation of FPA section 206, if a complaint 

alleging that a rate is unjust and unreasonable is already pending before the Commission, 

any subsequent complaint, irrespective of the content of the complaint itself, will be 

interpreted by the Commission as challenging not the rate in force at the time the 

complaint is filed, but the rate that will eventually be determined by the Commission at 

the conclusion of the First Complaint.  When applied in conjunction with other aspects of 

96 Chevron U.S.A. Inc. v. Natural Resources Defense Council, 467 U.S. 837, 842-43 (1984) (“If the intent 
of Congress is clear, that is the end of the matter; for the court, as well as the agency, must give effect to 

the unambiguously expressed intent of Congress.”).

97 https://www.merriam-webster.com/dictionary/current.  
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Opinion No. 569, this interpretation imposes on complainants a burden they cannot 

possibly meet.   

In the instant case, the Second Complaint was filed on February 12, 2015.  The 

ROE that was “then in force,” and in force during the ensuing refund period (February 

12, 2015 through May 11, 2015) and the associated study period (July 1, 2015 through 

December 31, 2015), was 12.38 percent.  In Opinion No. 569, however, FERC stated that 

the MISO II complainants actually had the burden of proving that, during the Second 

Complaint study period, an ROE of 9.88 percent was unjust and unreasonable.  That 9.88 

percent ROE, however, did not exist until November 21, 2019, when the Commission 

determined it to be the just and reasonable outcome of the First Complaint.  Thus, there 

was no way the MISO II complainants could have known, on February 12, 2015, that 

they should include in the Second Complaint allegations regarding the lawfulness of a 

then non-existent 9.88 percent ROE.  Moreover, there was no way they could have 

anticipated during the hearing of the Second Complaint, which occurred from February 

16-22, 2016, that they should have presented evidence regarding the lawfulness of that 

still non-existent ROE based on market conditions during the study period.  Nor could the 

Second Complaint have challenged that non-existent ROE, as FPA section 206 requires 

that a complaint challenge the rate “then in force,” which was unquestionably 12.38 

percent. 

The Commission’s new statutory interpretation will also impose an impossible 

burden on the Commission itself.  In the MISO II Hearing Order, the Commission 

determined that the complainants had stated probable cause for a complaint based on the 

Commission’s preliminary assessment that the evidence submitted with the Second 
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Complaint provided reason to believe that the 12.38 percent ROE then in force might no 

longer be just and reasonable.  Now, however, the Commission finds that the question 

actually raised by any subsequent complaint is whether the rate that will eventually be set 

in the earlier complaint would also have been determined to be just and reasonable based 

on the record in the subsequent complaint.  How will the Commission possibly determine 

whether a complaint states probable cause to believe that an ROE (or a rate) that does not 

yet exist is not just and reasonable?  The fact that the Commission’s interpretation of the 

statute leads to such an impossibility is conclusive evidence that the Commission’s 

interpretation is incorrect. 

c. The Commission’s Erroneous Definition of the 
“Existing ROE” Is Contrary to Its Own and Court 
Precedent. 

The Commission’s interpretation in Opinion No. 569 also contradicts (without 

acknowledgement) its actions in the MISO II Hearing Order, where it set for hearing the 

question of whether the existing rate—which the Second Complaint clearly identified as 

12.38 percent—remained just and reasonable.  The Commission has never before defined 

the “currently effective rate” as one that would be decided at some future date.  Rather, 

the Commission’s prior decisions in addressing sequential ROE complaints comported 

with logic and a plain language interpretation of FPA section 206.  For example, the 

Commission rejected an assertion that a later-filed complaint (the “2013 Complaint”) 

served “only to extend the refund period associated with” an earlier-filed complaint (the 

“2012 Complaint”), emphasizing that “[i]n assessing the 2013 Complaint, the relevant 
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comparison is between the current ROE and the ROE sought in the 2013 Complaint.”98

Significantly, the Commission did not state that the relevant comparison was between the 

ROE that would eventually result from the 2012 Complaint and the ROE sought in the 

2013 Complaint. Similarly, in another proceeding, the Commission explained that 

“Respondents’ assertion that the Complaint must be dismissed because it seeks a base 

ROE that is 10 basis points higher than the relief Complainants sought in [an earlier 

docket] misses the point.  The relief Complainants seek here is an ROE that falls well 

below the current ROE, using financial data for a later period than the DCF analysis 

presented in the [earlier] complaint.”99  Once again, the Commission did not describe the 

relief sought as an ROE that falls well below “the ROE that will eventually supersede the 

current ROE.”   

FERC also claims that its holding is consistent with precedent.100  The precedent 

cited, however, did not involve a denial of refunds notwithstanding a Commission finding 

that the rate charged during the refund period was unjust and unreasonable.  Rather, in 

San Diego, the Commission upheld its authority to reset the market clearing prices for 

spot market sales, and rejected claims that doing so would violate the rule against 

retroactive ratemaking.101  Indeed, the Commission specifically found that “FPA section 

206(b) thus specifically provides that the Commission may order refunds of amounts paid 

98 Golden Spread Elec. Coop. Inc. v. Southwestern Pub. Serv. Co., 151 FERC ¶ 61,126, at P 24 (2015) 
(emphasis supplied) (citing Delaware Div. of Pub. Advocate v. Baltimore Gas and Elec. Co., 150 FERC ¶ 
61,081, at P 19 (2015)). 

99 Delaware Div. of Pub. Advocate v. Baltimore Gas and Elec. Co., 150 FERC ¶ 61,081, at P 19 (2015) 
(bold italics emphasis added; italics in original). 

100 Opinion No. 569 at P 572 (citing San Diego Gas & Electric Co. v. Sellers of Energy and Ancillary 
Servs., 127 FERC ¶ 61,191 (2009)). 

101 127 FERC ¶ 61,191, PP 15-18. 
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in excess of those which would have been paid under the just and reasonable rate or 

charge.”102  That is precisely the relief sought here by CAPs. 

In the specific context of ROEs, moreover, the Commission has previously 

ordered refunds under FPA section 206(b) without also ordering a prospective rate 

reduction to apply “thereafter.” For example, Bangor Hydro-Electric Company,103 which 

mainly considered an ROE increase request filed pursuant to FPA section 205, also 

addressed an ROE reduction complaint filed under FPA section 206 during the course of 

the proceeding, based on evidence that had been presented in the section 205 

proceeding.104  The Commission set the prospective ROE under section 205 alone.105  In 

doing so, pursuant to Commission policy at the time, it added a 74 basis point adjustment 

reflecting updated bond yields, beginning with the date of issuance of Opinion No. 

489.106  But for a fifteen-month section 206 complaint refund period, the Commission 

also ordered refunds below the prior “last clean rate”—a remedy that was available only 

under section 206.107  These section 206 refunds were ordered, and not challenged during 

the subsequent judicial review, even though the Commission ordered no prospective ROE 

reduction under section 206, and even though the going-forward ROE, beginning with the 

102 Id. P 16. 

103 120 FERC ¶ 61,093 (2007) (“Bangor Rehearing Order”). 

104 Id. P 8. 

105 See Bangor Hydro-Elec. Co., 117 FERC ¶ 61,129 (2006) (Opinion No. 489) (referring throughout to 
section 205, making no reference to section 206, and bearing a caption only for section 205 “ER” dockets, 
not the Docket No. EL05-89 complaint proceeding). 

106 Bangor Rehearing Order at P 4. 

107 Id. P 2. 
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date of issuance of Opinion No. 489, reflected the record in the section 205 

proceeding.108

Similar orders were issued in Blue Ridge Power Agency v. Appalachian Power 

Company109 (entertaining Appalachian’s section 205 filing to increase its ROE while 

Blue Ridge Power Agency’s section 206 complaint to reduce it was still pending, and 

holding that the section 205 filing limited relief under the section 206 complaint to a 

locked-in period), and Golden Spread Electric Cooperative v. Southwestern Public 

Service Company110 (granting an ROE reduction on a section 206 complaint that was 

“locked in” by a section 205 filing).  Opinion No. 569 cannot be squared with these 

cases, and the Commission has not provided a reasoned explanation for its departure from 

precedent. 

2. The Commission’s Application of the New Framework 
Represents an Unjustified Departure from Precedent 
Permitting the Filing of Successive Complaints and 
Contravenes the Federal Power Act and the Regulatory 
Fairness Act.  

a. In Dismissing the Second Complaint, the Commission 
Departed from Precedent Without Adequate 
Explanation. 

Because the Commission proposes to use the effective ROE established at the 

conclusion of prior complaint proceedings to evaluate the justness and reasonableness of 

the ROE then in force and challenged in subsequent complaint proceedings, the 

Commission is de facto imposing barriers to bringing successive ROE complaints. 

108 The 10.7 percent equaled the sum of the 10.2 percent base ROE plus a 50 basis point incentive for 
membership in a Regional Transmission Organization.  Id. 

109 Blue Ridge Power Agency v. Appalachian Power Co., Opinion No. 363, 55 FERC ¶ 61,509, at 62,785-
86 (1991), on reh’g, Opinion No. 363-A, 57 FERC ¶ 61,100 at 61,371 (1991). 

110 Golden Spread Elec. Co-op. v. Southwestern Pub. Serv. Co., Opinion No. 501, 123 FERC ¶ 61,047 
(2008). 
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Without explanation, Opinion No. 569 has departed from decades of precedent in 

allowing later-filed ROE complaints to proceed to hearing while an earlier ROE 

complaint was still pending and providing relief under the umbrella of successive 

complaints.  “It is textbook administrative law that an agency must ‘provide[] a reasoned 

explanation for departing from precedent or treating similar situations differently.’”111

As discussed below, the Commission has failed to explain its departure from precedent 

and failed to treat the Second Complaint similarly to other subsequently-filed ROE 

complaints.  Accordingly, the Commission’s “deviation from that precedent is not 

‘justified either as consistent with precedent or as a considered departure therefrom.’”112

In essence, the Commission has overturned sub silentio its longstanding precedent 

permitting the filing of consecutive complaints regarding an excessive rate so long as the 

subsequent complaints allege new circumstances.113  Although nothing in Opinion No. 

569 stated that Commission precedent permitting the filing of overlapping complaints is 

being changed, the fact is that any complaint following one that has not been decided—

indeed, decided and no longer subject to judicial review—must now rebut the presumed 

reasonableness of a rate that does not exist, and will not exist, until some unknown time 

in the future.  By requiring a second complainant to do something impossible—predict 

the future—the Commission has effectively reversed its precedent permitting the filing of 

successive complaints to afford complete protection against unjust and unreasonable 

rates.  While an agency is not permanently foreclosed from reversing its own precedent, it 

111 West Deptford Energy, LLC v. FERC, 766 F.3d 10, 20 (D.C. Cir. 2014) (quoting ANR Pipeline Co. v. 
FERC, 71 F.3d 897, 901 (D.C. Cir.1995)). 

112 West Deptford Energy, 766 F.3d at 20 (quoting Williams Gas Processing-Gulf Coast Co. v. FERC, 475 
F.3d 319, 327 (D.C. Cir. 2006)). 

113 MISO II Hearing Order at P 49 (citing, e.g., San Diego Gas & Elec., 85 FERC ¶ 61,414 (1998), reh’g 
denied, 86 FERC ¶ 61,253 (1999), reh’g denied 95 FERC ¶ 61,073 (2001)). 
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may not “depart from a prior policy sub silentio.”114  The Commission’s decision to 

subject second complainants to an impossible burden is, at the very least, a change in 

Commission policy.  The Commission has not even acknowledged the change, let alone 

justified it. 

The Commission stated that, if it “used the 12.38 percent ROE as the existing rate 

for purposes of the Second Complaint, then the Commission would be permitted to 

merely repeat its decision in the First Complaint that the 12.38 percent ROE is unjust and 

unreasonable and this same decision could serve as the predicate for ordering refunds 

again, which would effectively extend the statutory 15-month limitation.”115  That claim 

is a straw man, and disregards the basis on which the Second Complaint proceeded.  

The Commission set the Second Complaint for hearing (even while the First 

Complaint remained ongoing), because it found that the Second Complaint was “based 

on ‘new, more current data,’” and because “what is at issue is return on equity, which, in 

contrast to other cost of service issues can be particularly volatile.”116  Because the 

Second Complaint turned on a subsequent study period with its own distinct cost of 

equity, the Commission rightly found that it was not “instituting a duplicative proceeding 

intended solely to expand the amount of refund protection beyond 15 months, but rather . 

. . initiating an entirely new proceeding, based on an entirely separate factual record, that 

114 FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009) (emphasis in original). 

115 Opinion No. 569 at P 531. 

116 Ark. Electric Coop. Corp. et al. v. ALLETE, Inc., et al., Order on Rehearing and Instituting Section 206 
Proceeding and Commencing Paper Hearing Procedures and Establishing Refund Effective Date, 156 
FERC ¶ 61,061 at P 33 (2016) (“MISO II Rehearing Order”) (internal quotation marks and associated 
citations and ellipses omitted). 
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may or may not reach the same conclusions as those reached in the earlier ROE 

proceeding.”117

At this later point in the process, the appropriate question is whether the factual 

record for the Second Complaint showed that the 12.38 percent ROE that was in effect 

for the Second Complaint refund period was unreasonable.  The basis on which that ROE 

should be found unreasonable is not “mere[] repe[tition]” of, nor “predicate[d]” on, the 

finding that 12.38 percent was unjust and unreasonable as of the First Complaint study 

period.  Rather, 12.38 percent should be found to be unjust and unreasonable for purposes 

of the Second Complaint, because that value is demonstrated by the record evidence of 

what equity cost during the Second Complaint’s relevant study period.   

The Commission cannot reasonably avoid addressing that legitimate, factual issue 

merely because there is an illegitimate way (simply repeating a prior finding) to reach the 

same conclusion.  The right way to avoid that error is to resolve the Second Complaint 

based on its own applicable record, not to dismiss the Second Complaint. 

b. The Commission’s Dismissal of the Second Complaint 
Is Contrary to the Regulatory Fairness Act.  

The Commission has repeatedly and consistently affirmed the right of a potential 

complainant to make a filing pursuant to FPA section 206 seeking to lower the ROE, 

even when an existing FPA section 206 case is still pending.  These decisions have been 

grounded in part on the Regulatory Fairness Act.118  As the Commission has repeatedly 

explained, “Congress granted the Commission its refund authority under FPA section 206 

through the Regulatory Fairness Act.  The Commission has consistently interpreted the 

117 Id. 

118 Regulatory Fairness Act, Pub. L. No. 100-473, § 2, 102 Stat. 2299 (1988). 
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Regulatory Fairness Act—in the specific context of public utility ROE cases—to allow 

subsequent complaints in the circumstances of this case.”119  The Commission has 

clearly and consistently articulated its view of the purpose of the Regulatory Fairness 

Act: “The Regulatory Fairness Act was ‘intended to add symmetry’ between the 

Commission’s treatment of section 205 rate-increase filings and section 206 complaints 

seeking rate decreases.”120  This interpretation is the same as has been adopted by the 

D.C. Circuit, which has characterized the Regulatory Fairness Act as “designed to 

overcome the disincentive facing electric utilities to speed and settle § 206 cases.”121

Similarly, the Commission has previously held that “[u]tilities are free to file for 

successively higher rate increases based on later common equity cost data without regard 

to the status of their prior requests, and a fair symmetry requires that complainants also 

be free to file complaints requesting further rate decreases based on later common equity 

cost data without regard to the status of their prior complaints.”122 Indeed, the 

Commission made these very same statements in addressing the Second Complaint,123

but has now effectively reversed them without explanation.   

119 Golden Spread Electric Coop. Inc. v. Southwestern Public Service Co., 151 FERC ¶ 61,126 at P 21 
(2015) (“Golden Spread”) (emphasis added) (citing Consumer Advocate I, 67 FERC ¶ 61,288 at p. 62,000, 
order on reh’g, 68 FERC ¶ 61,207 (1994) (Consumer Advocate II); Southern Co. I, 68 FERC ¶ 61,231 
(1994), order on reh’g, 83 FERC ¶ 61,079; see also San Diego Gas & Elec. Co. v. Pub. Serv. Co. of New 
Mexico, 85 FERC ¶ 61,414 (1998) (“San Diego Gas & Elec.”), reh’g denied, 86 FERC ¶ 61,253 (1999), 
reh’g denied, 95 FERC ¶ 61,073 (2001).  

120 Golden Spread at P 21 (citing Consumer Advocate I at p. 62,000 (additional citations omitted)).   

121 E. Tenn. Natural Gas Co. v. FERC, 863 F.2d 932, 945 n. 21 (D.C. Cir. 1988). 

122 Golden Spread at P 21 (quoting Consumer Advocate I, at p. 62,000).  

123  MISO II Rehearing Order at P 33 (citations omitted) (“Congress granted the Commission its refund 
authority under FPA section 206 through the Regulatory Fairness Act.  The Commission has consistently 
interpreted the Regulatory Fairness Act—in the specific context of public utility ROE cases—to allow 
subsequent complaints in the circumstances of this case.  The Regulatory Fairness Act was ‘intended to add 
symmetry’ between the Commission’s treatment of section 205 rate-increase filings and section 206 
complaints seeking rate decreases.  As the Commission has explained:  ‘[u]tilities are free to file for 
successively higher rate increases based on later common equity cost data without regard to the status of 
their prior requests, and a fair symmetry requires that complainants also be free to file complaints 



42 

In making these prior findings, the Commission had appropriately supported its 

interpretation with the legislative history of the Regulatory Fairness Act, including the 

following statements: 

• “Under the current law, . . . section 205 and section 206 filings are not 

treated in the same manner, and this inequality serves to favor the 

wholesale supplier over the wholesale customers and their residential and 

commercial customers”);124

• The Regulatory Fairness Act, in setting a “refund effective date for 

consumers . . . [uses] essentially the same system used to grant rate 

increases”);125

• “This legislation represents an attempt to make the current regulatory 

process more equitable, giving electric consumers the same protections 

and considerations that supplying utilities currently receive.”126

While agencies have substantial discretion in interpreting statutes, that discretion 

is not unfettered; nor can it be untethered to Congressional intent.  “When a court reviews 

an agency’s construction of the statute which it administers, it is confronted with two 

questions.  First, always, is the question whether Congress has directly spoken to the 

precise question at issue.  If the intent of Congress is clear, that is the end of the matter; 

for the court, as well as the agency, must give effect to the unambiguously expressed 

requesting further rate decreases based on later common equity cost data without regard to the status of 
their prior complaints.’  Accordingly, the Commission has allowed multiple complaints regarding the same 
ROE, where the subsequent complaints are based on ‘new, more current data,’ explaining that ‘[t]his is 
particularly critical given that what is at issue is return on equity[,]’ which, ‘in contrast to other cost of 
service issues . . . can be particularly volatile.’   The Commission has also explained that, in such cases, it is 
not ‘instituting a duplicative proceeding intended solely to expand the amount of refund protection beyond 
15 months, but rather [is] initiating an entirely new proceeding, based on an entirely separate factual record, 
that may or may not reach the same conclusions as those reached in the earlier ROE proceeding.’”).    

124 Consumer Advocate I, 67 FERC at p. 62,000, order on reh’g, Consumer Advocate II, 68 FERC at p. 
61,977 (citing 133 Cong. Reg. S10925 (daily ed. July 30, 1987) (statement of Sen. Chafee)). 

125 134 Cong. Reg. H9030 (daily ed. Oct. 27, 1987) (statement of Rep. Bruce).  

126 134 Cong. Reg. H8095 (daily ed. Sept. 23, 1988) (statement of Rep. Gejdenson). 
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intent of Congress.”127  It is clear that Congress intended the Regulatory Fairness Act to 

provide substantial parity between FPA section 205 and section 206, and the 

Commission’s rulings in Opinion No. 569 eviscerate any semblance of that parity.    

The Commission failed to address the asymmetry it is creating with its rulings in 

Opinion No. 569.  Public utilities have always had the right to file successive rate 

increases and over the years have done so.128  The Regulatory Fairness Act was intended, 

among other things, to make “the system for bringing utility rates down . . . similar to the 

system for bringing rates up.”129  That is, “[w]hen utility costs go up, utilities deserve a 

rate adjustment.  But . . . when the economic factors go in the other direction, consumers 

deserve just and reasonable rate reductions,” in “the same way that utilities receive just 

and reasonable rate increases.”130

Thus, the Commission’s new interpretation of the Regulatory Fairness Act 

represents a significant departure from precedent without adequate explanation.131  In 

practice, the Commission’s ruling in Opinion No. 569 imposed a “one complaint at a 

time” rule, which—in addition to creating the asymmetries prohibited by the Regulatory 

Fairness Act and the Commission’s own precedent—will create a perverse incentive for 

127 Chevron, 467 U.S. 837, 843-844 (citations omitted). 

128 See, e.g., Ariz. Pub. Serv. Co., 21 FERC ¶ 63,007 at p 65,077 (1982) (“On April 29, 1982, after the 
hearing had concluded, APS filed charges in its wholesale electric service rates.  The changes were 
intended to supersede the rate increases at issue in this docket.  By order issued June 28, 1982, the 
Commission accepted the changes for filing….Consequently, the rates at issue in the instant proceeding are 
now locked in; that is, they became a nullity as to the future when the rates contained in the company’s 
filing in Docket No. ER82-481-000 become effective.”); Delmarva Power & Light Co. 17 FERC ¶ 63,044 
(1981) (“As a result of a subsequent filing by Delmarva for a rate increase in Docket No. ER80-363, this 
proceeding will establish the just and reasonable rates to be charged by the Company for the locked-in 
period December 1, 1978 through December 31, 1980.”). 

129 Regulatory Fairness Act: Hearing Before the Comm. on Energy and Natural Res., 100th Cong. 2 (Nov. 
18, 1987) (Statement of Sen. Bumpers). 

130 Id. at 26 (Statement of Rep. Bruce). 

131 West Deptford Energy, LLC, 766 F.3d at 20, n.112. 
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respondents to drag out complaint proceedings.  The Commission’s new interpretation of 

the Regulatory Fairness Act cannot be squared with Congress’s clear intent in adopting 

that legislation.    

c. The Commission’s Dismissal of the Second Complaint 
Is Also Contrary to the Federal Power Act. 

The Commission’s precedent allowing successive ROE complaints is also 

grounded in the Federal Power Act.  Indeed, even prior to the passage of the Regulatory 

Fairness Act, the Commission held that “[t]he language of section 206 does not on its 

face or by reasonable implication preclude more than one rate investigation at the same 

time.  No legitimate public policy goal would be advanced by precluding the company 

from attempting to demonstrate that more recent costs and revenues would support a 

different rate for a more recent period of time.”132  As Commission Glick explained in his 

partial dissenting opinion, “the Commission has repeatedly held that the FPA permits 

successive or ‘pancaked’ complaints and those complaints are ‘entirely new 

proceeding[s] and not duplicative proceeding[s] intended solely to expand the amount of 

refund protection beyond 15 months’” and “under the Commission’s own interpretation 

of section 206, ordering refunds for the Second Complaint is not an end run around the 

15-month limit on the refund period, but rather is consistent with customers’ right under 

the FPA to file multiple complaints under section 206.”133  Thus, Opinion No. 569 also 

represents a stark failing of the Commission to uphold its obligation under FPA sections 

205 and 206 to ensure that rates remain just and reasonable at all times.  By allowing the 

MISO TOs to retain the revenues collected based on the 12.38 percent ROE for the 

132 Kan. Gas and Elec. Co., 19 FERC ¶ 61,210 at p.  61,409 (1982). 

133 Opinion No. 569 (Glick, Comm’r, dissenting in part) at P 7 (quoting Ark. Electric Coop. Corp., et al. v. 
ALLETE, Inc., et al., 156 FERC ¶ 61,061 at P 33). 
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Second Complaint’s fifteen-month refund period, the Commission is allowing an unjust 

and unreasonable rate to be charged.  As recognized by Commissioner Glick, “there 

similarly is no dispute among my colleagues that the MISO TOs’ 12.38 percent ROE was 

unjust and unreasonable and substantially in excess of the 9.88 percent just and 

reasonable ROE that the Commission is establishing pursuant to section 206.”134  In 

doing so, the Commission has abdicated its statutory responsibility.   

The “just and reasonable” standard of both FPA sections 205 and 206 is meant to 

“afford consumers a complete, permanent and effective bond of protection from 

excessive rates and charges,”135 and permits “not even ‘a little unlawfulness.’”136  The 

Commission cannot allow “creamy returns” that exceed the cost-based level.137  In fact, 

the Commission has acknowledged that its “statutory mandate under the FPA entails 

protecting consumer interests”138 and, in doing so, the Commission must always “relate 

its action to the primary aim of the Act to guard the consumer against excessive rates.”139

The customer protection purpose of FPA section 206 requires the Commission to 

reduce existing rates that are shown to have become unjust, unreasonable, or unduly 

discriminatory.  Specifically, FPA section 206 mandates that whenever a rate is found to 

be unjust, unreasonable, or unduly discriminatory, the Commission “shall” fix a 

134 Opinion No. 569 (Glick, Comm’r, dissenting in part) at P 5. 

135 Atl. Ref. Co., 360 U.S. at 388. 

136 Consumers Fed’n of Am., 515 F.2d 347, 358 n. 64 (D.C. Cir. 1975) (quoting FPC v. Texaco, Inc., 417 
U.S. 380, 399 (1974)). ("Consumers Fed'n") 

137 See Farmers Union Cent. Exch. v. FERC, 734 F.2d 1486, 1503 (D.C. Cir. 1984) (quoting FPC v. 
Texaco, 417 U.S. 380, 399 (1974)). 

138 New England Power Generators Ass’n, Inc. v. ISO New England Inc., 146 FERC ¶ 61,039 at P 52 and 
n.83 (2014). 

139 City of Detroit v. FPC, 230 F.2d 810, 817 (D.C. Cir. 1955). 
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substitute rate.140  The Commission has found in this proceeding that the pre-existing 

12.38 percent ROE was unjust and unreasonable as to an adjacent period,141 and the 

Commission did not, and on this record could not, find that 12.38 percent was a just and 

reasonable ROE for the Second Complaint refund period.142  Permitting the MISO TOs to 

continue to recover an unjust and unreasonable ROE violated the Commission’s 

obligation under FPA section 206.   

3. The Commission’s Application of Its New Framework in 
Conjunction with Its Erroneous Definition of “Existing ROE” 
Resulted in Complainants Being Deprived of Any Opportunity 
to Rebut the Presumption that the 9.88 Percent ROE Was Just 
and Reasonable.  

The Commission found that the “existing ROE” in the Second Complaint is the 

9.88 percent determined on November 21, 2019.  When complainants filed the Second 

Complaint on February 12, 2015, they presented no evidence regarding whether a 9.88 

percent ROE would be unjust and unreasonable, even if it fell within the applicable range 

of presumptively just and reasonable ROEs, because the setting of the MISO TOs’ ROE 

at 9.88 percent was still nearly five years in the future.  For the same reason, 

complainants presented no evidence regarding a hypothetical 9.88 percent ROE at the 

hearing on the Second Complaint.  Likewise, the MISO Briefing Order made no mention 

of an ROE of 9.88 percent.  

In defense of its adoption of a range of presumptively reasonable ROEs, the 

Commission listed the evidence a complainant might offer to overcome the 

140 16 U.S.C. § 824e(a) (emphasis added). 

141 See Opinion No. 569 at PP 20-21. 

142 The Second Complaint refund period covers fifteen months, starting February 12, 2015—the refund 
effective date in the Second Complaint—and ending May 12, 2016. 
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presumption.143  The Commission did not explain, however, when or how complainants 

might have focused such evidence on the question that the Commission made dispositive: 

whether, notwithstanding the presumption, an ROE of 9.88 percent was, in fact, 

unreasonable. Because the Commission set the 9.88 percent ROE and, in the same 

instant, found that complainants had failed to overcome its presumed reasonableness,144

the “opportunity” to rebut that presumption was illusory.    

The Commission rejected CAPs’ arguments “that it would violate their due 

process rights to presume the lawfulness of rates that have been shown to be excessive by 

the same financial models that are used to establish the range of presumptively just and 

reasonable ROEs.”145  The Commission stated that “complainants could offer evidence 

regarding non-utility stock prices, investor expectations for non-utility stocks, various 

types of bond yields and their relation to stock prices, and investor and other expert 

testimony, including testimony regarding the effects of rates on customers.”146  The 

suggested secondary evidence of equity cost—prices, yields, and investor expectations 

for bonds and non-utility stocks—are already accounted for in the DCF and CAPM 

models on which the Commission has decided to rely, because both rely on stock prices 

determined in efficient capital markets, and those prices account for actual and expected 

prices and yields of all alternative investments.147  As to testimony regarding the effects 

of rates on customers, although such testimony may add contextual color to the core issue 

of the cost of equity, the Commission hardly needs expert testimony to know that higher 

143 Opinion No. 569at P 68. 

144 Id. P 21. 

145 Opinion No. 569 at P 80 (citing CAPs Initial Br.(I) at 76-78; CAPs Initial Br.(II) at 76-78). 

146 Id.   

147 See Tenn. Gas Pipeline Co. v. FERC, 926 F.2d 1206, 1210 (D.C. Cir. 1991). 
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rates for monopoly services result in customers paying more.148  Here, the Commission 

had already affirmed, in Opinion No. 551, the Presiding Judge’s finding that a base ROE 

set above the cost of equity will exploit consumers, and is, therefore, unreasonable.149

Moreover, the Commission has suggested that complainants should have had the 

foresight to offer their evidentiary rebuttal of the presumption—of the proposition that a 

9.88 percent ROE is reasonable, because it falls within an applicable quartile—when the 

Second Complaint went to hearing in 2016.  But until Opinion No. 569 was issued, its 

establishment of a 9.88 percent base ROE was unknown, as was the need to compare that 

9.88 percent to a presumptive immunity level of 10.20 percent.150  Complainants’ expert 

witnesses were very good, but not good enough to have foreseen the future in this way.  

Moreover, as CAPs pointed out in their Second Complaint Initial Brief, it is doubtful that 

they would ever have been able to produce “additional evidence” of an ROE having 

become excessive that was more effective than the collective evidence of the financial 

models that the Commission had already adopted at that time as probative.151  As the 

Commission’s presumption-rebuttal opportunity was illusory, complainants’ due process 

rights were violated.   

To be sure, the Commission could resolve the “moving target” problem identified 

above by complying with the FPA requirement to use the “charge” then in force in the 

148 Cf. Associated Gas Distribs. v. FERC, 824 F.2d 981, 1008-09 (D.C. Cir. 1987) (“Agencies do not need 
to conduct experiments in order to rely on the prediction that an unsupported stone will fall.”). 

149 See Opinion No. 569 at P 4 (“The Commission affirmed the conclusions of Initial Decision (I)”); MISO 
I Initial Decision at P 24 (“A Base ROE that authorized a utility to collect more than is necessary to satisfy 
the requirements of Hope and Bluefield would exploit consumers and, therefore, would be unjust and 
unreasonable”), aff’d, Opinion No. 551 at P 10 (“Except where specifically mentioned herein, we affirm the 
determinations in the Initial Decision.”). 

150 See Opinion No. 569 at P 558 (finding “a range of presumptively just and reasonable ROEs for the 
MISO TOs in the Second Complaint proceeding of 9.23 percent to 10.20 percent”). 

151 See CAPs Initial Br.(II) at 78. 
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section 206 first prong analysis.  But refunds as a Second Complaint remedy should be 

ordered even using the Commission’s 9.88 percent ROE, rather than the ROE actually 

charged, as the “existing” rate.  The same evidence showing that the cost of equity for the 

Second Complaint study period was, by the Commission’s methods, 9.72 percent152 and, 

thus, below the prior 12.38 percent ROE, also shows that the cost of equity for the MISO 

II study period was below 9.88 percent.  Elsewhere in Opinion No. 569, however, the 

Commission rejected that framework, and required unspecified further evidence to rebut 

a newly-established, and retroactively-imposed, presumption that 9.88 percent 

“remained” reasonable for the Second Complaint study period.  There is no conceivable 

way to rebut a presumption that, at the time of hearing, was not known to exist.  Imposing 

this presumption is, therefore, unjust and unreasonable.153

4. The Rebuttable Presumption, as Applied to the MISO TOs, 
Does Not Rationally Connect Their Risk Profile to the 
Determination as to Whether Their Existing ROE Remains 
Just and Reasonable.  

Opinion No. 569 stated that the presumptive immunity zones are necessary 

because they allow the Commission to incorporate “a utility’s risk profile into our ROE 

analysis in a concrete and objective way that will establish a direct connection between 

the most important circumstance of the case—a utility’s risk profile—and our ultimate 

determination as to whether an existing ROE is unjust and unreasonable.”154  However, 

Opinion No. 569 did not rationally establish such a “direct connection,” in multiple 

respects. 

152 Opinion No. 569, Appendix C (“MISO II” average midpoint of “9.72%”). 

153 Cf. NRG Power Mktg., LLC v. FERC, 862 F.3d 108, 116 (D.C. Cir. 2017) (rate-case litigants before the 
Commission deserve an evidentiary opportunity to address the dispositive issues). 

154 Opinion No. 569 at P 65. 
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First, the Commission’s risk assessment of the MISO TOs, as a whole, is 

contradicted by record evidence and is inconsistent with the reasoning underlying the use 

of the midpoint as the point of central tendency in calculating the presumptive immunity 

zones. 

The Commission asserted that “the MISO TOs’ S&P corporate ratings range from 

BB- to AA, and their Moody’s long-term ratings range from Ba3 to Aa2,”155 and that this 

“broad range of credit ratings supports a finding that the MISO TOs are a diverse group 

with a variety of risk profiles, even though we treat the group as a whole as of average 

risk.”156  The Commission, however, did not explain: (1) how it reached its finding that 

the MISO TOs, as a group, are of average risk despite credit rating evidence to the 

contrary, or (2) why it is appropriate to rely on the overall risk profile of the MISO TOs, 

as a group, to establish the placement of the presumptive immunity quartile within the 

composite zone, while relying on the diversity of the risk profiles of the individual TOs to 

establish the point of central tendency used as a starting point in calculating the bounds of 

the presumptive immunity quartile.  

The Commission did not explain how it reached the conclusion that the MISO 

TOs are of “average risk.”  This lack of explanation is particularly critical in this case 

where the credit ratings of the MISO TOs do not support such a conclusion.  In fact, 92 

percent of the MISO TOs listed in Exhibit MTO-32(II) have an investment grade credit 

rating in the upper half of the S&P risk spectrum, of which 49 percent have a credit rating 

at the top of the upper half of the S&P risk spectrum.  In other words, the record supports 

a finding that the MISO TOs, as a group, are low risk, not average risk.  The 

155 Id. P 411. 

156 Id.
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Commission’s finding that the MISO TOs are of average risk is arbitrary and capricious, 

because it is not supported by record evidence regarding the MISO TOs’ credit ratings, 

and the Commission has not explained how it reached its conclusion on this point relying 

on record evidence.157  This arbitrary finding tilts upwards the range of presumptively 

just and reasonable ROEs, further jeopardizing customers’ ability to challenge excessive 

ROEs.  

Second, the Commission has not explained why it is appropriate to rely on the 

MISO TOs’ group risk profile in order to place the presumptive immunity zone within 

the composite zone of reasonableness (upper, lower or middle quartiles) and, at the same 

time, use the midpoint as the starting point to calculate the bounds of the presumptive 

immunity zone.  Even if the MISO TOs, as a group, could reasonably be considered as 

having “average risk,” the Commission’s rationale for using the midpoint rather than the 

median is the need to “consider the full range of risks and business profiles” of the MISO 

TOs, because the ROE will apply to all of them as opposed to a single utility of “average 

risk.”158  If the MISO TOs are collectively treated as a utility of average risk when 

placing the presumptive immunity zone within the composite zone of reasonableness, 

they should be collectively considered a utility of average risk when calculating the 

presumptive immunity zone’s range.  As further explained in section III.E, infra, the 

157 Commission decisions must be founded in record evidence.  See e.g., Sithe/Independence Power 
Partners, L.P. v. FERC, 165 F.3d 944 (D.C. Cir. 1999) (holding that an agency “must be able to 
demonstrate that it has made a reasoned decision based upon substantial evidence in the record”); Pac. Gas 
& Elec. Co. v. FERC, 373 F.3d 1315, 1319 (D.C. Cir. 2004) (quotations omitted) (holding that the 
Commission must be able to demonstrate that it has made a reasoned decision based upon substantial 
evidence in the record and articulate a satisfactory explanation for its action including a rational connection 
between the facts found and the choice made).  

158 Midwest Indep. Sys. Oper., Inc., 106 FERC ¶ 61,302, at P 9 (2004); Opinion No. 569 at PP 410-411. 
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median, not the midpoint, is the point of central tendency traditionally used for utilities of 

average risk and should be used in addressing the first prong of FPA section 206. 

C. The Commission Erred in Refusing to Order Refunds for the Second 
Complaint. 

1. Granting Refunds to Customers as a Second Complaint 
Remedy Would Not Violate the Fifteen-Month Statutory Limit 
on Refunds Resulting from a Single Complaint. 

Opinion No. 569 opined that refunding any of the approximately $274,000,000 

collected during the Second Complaint refund period in excess of what would have been 

collected had just and reasonable rates been in effect would violate the statutory 

provision limiting refund periods to fifteen months.159  Once again, the Commission’s 

statutory interpretation is meritless. 

The First and Second Complaints were two separate complaints, brought by two 

different sets of parties, with two separate refund periods—each of which were 

established by the Commission in separate orders setting the respective complaint for 

hearing.  The First Complaint, challenging the 12.38 percent ROE then in force, was filed 

on November 12, 2013, and the Commission determined the refund period should take 

effect on that date.160  Based on the fifteen-month statutory limit, that refund period 

expired February 11, 2015. 

Subsequently, the Second Complaint, challenging the 12.38 percent ROE then in 

force, was filed on February 12, 2015, and the Commission determined that February 12, 

2015 was the appropriate refund effective date for the Second Complaint.161  Based on 

the fifteen-month statutory limit, that refund period expired May 11, 2016.  Thus, each 

159 Opinion No. 569 at P 569 (citing 16 U.S.C. § 824e(b)). 

160 MISO I Hearing Order at P 188. 

161 MISO II Hearing Order at P 46. 
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docket concerns a different fifteen-month refund period, and each complaint challenged 

the ROE in force as of the date of the filing of the complaint, as FPA section 206 

requires.  Refunds for the period from November 12, 2013 through February 11, 2015 are 

due as a result of the First Complaint, and refunds for the period from February 12, 2015 

through May 11, 2016 are due as a result of the Second Complaint.  Neither complaint 

should lead to refunds for a period longer than fifteen months.  The mere fact that 15 x 2 

= 30 does not create a statutory violation, particularly in view of the fact that Commission 

orders set both refund periods, and the Commission itself acknowledged that the ROE in 

force when each complaint was filed was demonstrated to be unjust and unreasonable 

based on evidence of market conditions during the relevant study period. 

2. Making Section 206 Refund Relief Contingent on a Prospective 
Section 206 Rate Reduction Invites Procedural Gaming.  

The presumptive immunity zone newly adopted in Opinion No. 569 appears to 

create a loophole that utilities could exploit to vitiate the consumer protection intended by 

FPA section 206.  This loophole illustrates the flaws in the Opinion No. 569 statutory 

construction, and, at minimum, calls for Commission action to close that loophole. 

Opinion No. 569 required complainants to show that the ROE “in effect” just 

prior to the issuance of a Commission order (rather than at some earlier time, such as the 

complaint filing date or refund effective period) exceeds a zone of presumptively just and 

reasonable ROEs.  Under this new requirement, utilities could undermine section 206 

remedies (both as to refunds and as to prospective relief) by making a tactical section 205 

filing after a section 206 proceeding is signaled or underway. 

For example, upon the issuance of an initial decision that appropriately applies the 

Commission’s approved empirical methods, a utility could submit a section 205 filing to 
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reduce its ROE to a level well above the ROE the initial decision correctly determined 

was just and reasonable, but just within the top end of what the initial decision identifies 

as the zone of presumptively just and reasonable ROEs.  By the same logic that led 

Opinion No. 569 to identify 9.88 percent as the “existing” rate to which the Second 

Complaint zone of presumptive immunity should be compared, in this example the 

utility’s newly-filed ROE would become the newly-established ROE to which the initial 

decision’s zone of presumptively just and reasonable ROEs would have to be compared.  

If such a future case were resolved under the illogical framework established in Opinion 

No. 569, the Commission would be forced to find that the newly-established ROE falls 

within the zone of presumptively just and reasonable ROEs.  Therefore, the complainant 

would be found to have not met its burden under the rubric of Opinion No. 569.  Thus, 

the utility would have successfully shielded itself both from refunds and from a 

prospective reduction down to the cost-based level found in the initial decision. 

That can hardly be the outcome anticipated by the authors of the 1988 Regulatory 

Fairness Act.  Accordingly, the Commission should reconsider its finding that the Federal 

Power Act, as amended in 1988, requires, or even permits, section 206 relief to be denied 

if the rate in effect just before a final order applying section 206 is within such a 

presumption zone.  At minimum, the Commission should make clear how it would 

prevent such tactics from vitiating relief under section 206.  
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3. Even if the Commission Were Correct in Its Interpretation of 
FPA Section 206, It Should Still Grant Rehearing and Order 
Refunds. 

a. The Commission Erred in Finding Non-Rebuttal of Its 
Presumption That 9.88 Percent Remains Reasonable as 
of the Second Complaint. 

Even assuming, arguendo, the appropriateness of the Opinion No. 569 rebuttable 

presumption construct and that its quantifications were correct and adopted without 

modification, the Commission should find that the record as a whole rebuts the 

presumption’s application to the Second Complaint. 

The best evidence rebutting the presumption consists of the same trustworthy 

empirical models that the Commission would use to set a replacement base ROE.  Even 

assuming those models stand as adopted in Opinion No. 569, those models point, for the 

Second Complaint study period, to a base ROE of 9.72 percent.162  That 9.72 percent 

indicated market cost of equity is materially163 below the 9.88 percent base ROE that 

Opinion No. 569 deemed (erroneously) to have been in effect for the Second Complaint 

refund period.  Thus, the Opinion No. 569 versions of the DCF and CAPM models 

themselves rebut the presumption. 

Even assuming that only other evidence can rebut the presumption, such evidence 

is plentiful.164

162 Opinion No. 569, Appendix C (“MISO II” average midpoint of “9.72%”). 

163 See Midcontinent Indep. Sys. Oper., Inc., Compliance Refund Report, Docket No. ER17-215-000 (filed 
July 28, 2017) (eLibrary Accession No. 20170728-5154) (showing multiple hundreds of millions of dollars 
in refunds resulting from the 206 basis point base ROE reduction ordered in Opinion No. 551, indicating 
that a 16 basis point ROE decrease would produce refunds exceeding ten million dollars). 

164 See, e.g., Exh. JCA-7(II) (CAPM result of 8.62 percent); Exh. ICG-9(II) (CAPM result of 8.38 percent); 
Exh. RPG-16(II) (CAPM result of 8.30 percent); Staff Paper Hearing Br.(II), Affidavit Attachment A at 3 
(CAPM result of 8.66 percent).  See also Affidavit of Michael P. Gorman (Attachment A) and 
accompanying Excel Workbook (Attachment B) attached hereto. 
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b. The Commission Has, and Should Exercise, Discretion 
to Grant Refunds in the Second Complaint.  

The Commission stated that it is unable to provide refunds in the Second 

Complaint because of limits placed on the Commission’s refund authority by the FPA 

itself: “[W]e find that the Commission cannot order refunds in the Second Complaint 

proceeding because of the limits of our statutory authority under FPA section 206.”165

The Commission then explained that it is referring to statutory language it interpreted “to 

mean that refunds may be ordered in a complaint proceeding only when the Commission 

grants prospective relief in that proceeding.”166  The Commission did not order 

prospective relief because it determined that, contrary to the language of the Second 

Complaint itself and the MISO II Hearing Order, the question for decision in the Second 

Complaint was whether the ROE determined to be just and reasonable as a result of the 

First Complaint was also just and reasonable measured against market conditions during 

the Second Complaint study period.  That determination, in turn, was based on the 

Commission’s decision that a quartile approach to creating a broad range of 

presumptively just and reasonable ROEs was the appropriate response to the D.C. 

Circuit’s opinion in Emera Maine.   

CAPs explain elsewhere in this rehearing request why the quartile approach, in 

fact, is not an appropriate response to Emera Maine.167  However, putting those 

arguments aside for the moment, the fact is that the Commission was not required to 

employ the quartile approach to the First and Second Complaints, but chose to do so as a 

matter of discretion.  In Emera Maine, the court found that, in adjudicating complaints 

165 Opinion No. 569 at P 568. 

166 Id. 

167 See supra Section III.A.2. 
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challenging the NETOs’ ROE, the Commission had committed legal error by failing to 

make, or at best failing to explain, an explicit finding that the NETOs’ pre-existing ROE 

was unjust and unreasonable before proceeding to set a new ROE.168

That legal error, however, was not duplicated in the First and Second Complaints.  

Both Opinion No. 551 and the MISO II Initial Decision explicitly determined that the 

existing ROE was unjust and unreasonable because it exceeded the top of the zone of 

reasonableness.169  Moreover, the MISO TOs did not challenge those findings on 

rehearing in the First Complaint or on exceptions to the Second Complaint.   

Thus, the Commission is simply wrong in stating that CAPs have urged the 

Commission to “continue to follow the approach that was reversed in Emera Maine of 

identifying the cost of equity and then finding that an existing ROE is unjust and 

unreasonable under prong one of section 206 if it exceeds that cost of equity.”170  In fact, 

neither Opinion No. 551 nor the MISO II Initial Decision determined that the pre-existing 

12.38 percent ROE was unjust and unreasonable simply because it exceeded the newly 

determined cost of equity.  Rather, in both cases (unlike the orders on review in Emera 

Maine), 12.38 percent was determined to be unjust and unreasonable because it exceeded 

the very top of the zone of reasonableness.  These findings were entirely consistent with 

the court’s statement in Emera Maine that “showing that the existing rate is entirely 

outside the zone of reasonableness may illustrate that the existing rate is unlawful.”171

168 Emera Maine, 854 F. 3d at 24. 

169 MISO I Initial Decision at PP 1111-113, aff’d, Opinion No. 551 at PP 9-10; MISO II Initial Decision at 
PP 58-59. 

170 Opinion No. 569 at P 73. 

171 854 F.3d at 24 (citing Pub. Serv. Comm’n of N.Y. v. FERC, 642 F.2d 1335, 1350 n. 27 (D.C. Cir. 1980)). 
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Accordingly, nothing in Emera Maine required the Commission to reconsider its 

finding in Opinion No. 551, or the finding in the MISO II Initial Decision, that the 12.38 

percent ROE challenged in each complaint was unjust and unreasonable in each instance.  

Even assuming that the Commission had the authority to do so as an exercise of its 

discretion, it should not have done so, considering that the result was simply to permit the 

MISO TOs to keep some $274,000,000 collected from their customers as a result of 

charging a rate the Commission itself acknowledged was unjust and unreasonable.  

Simply affirming the earlier findings that 12.38 percent was unjust and unreasonable was 

also well within the Commission’s discretion, and would be more consistent with the 

Commission’s “general policy of providing maximum protection to customers,”172 and 

guarding against “even a little unlawfulness.”173  On rehearing, therefore, even if the 

Commission does not reverse its determination that the outcome of the Second Complaint 

was dependent on the outcome of the First Complaint, it should still reverse its decision 

to deny refunds in the Second Complaint. 

Finally, the Commission’s dismissal of the Second Complaint is not only contrary 

to the Commission’s own precedent but also fundamentally incompatible with the text of 

FPA section 206 and the overall statutory scheme.  Because section 206 contains no 

deadline for the Commission to act on a complaint, where two complaints raising 

overlapping issues are pending before the Commission simultaneously, the order in 

which the Commission acts on the complaints is within the Commission’s discretion.  

Here, for instance, the Commission could have chosen to act on the Second Complaint 

prior to acting on rehearing of Opinion No. 551.  This course would have been supported 

172 MISO II Hearing Order at P 46. 

173 See Consumers Fed’n, n.49, supra. 
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by the public interest in keeping prospective rates, which can affect future conduct, 

aligned with the most recent and accurate evidence of the MISO TOs’ cost of equity. 

Had the Commission so chosen, there is no question that MISO transmission 

customers would be entitled to refund protection for the fifteen-month Second Complaint 

refund period.  They would also be entitled to refund protection for the First Complaint 

refund period, given that the ROE set by an order in the Second Complaint could not be 

deemed to be the “existing” ROE for purposes of deciding the First Complaint.  Thus, the 

Commission is effectively claiming that its procedural decisions can expand or contract 

the statutory rights of public utility customers.  

D. Opinion No. 569’s Specification of the CAPM Methodology Is 
Erroneous and Produces Excessive Results.  

1. A DCF Study of Large-Cap Equities Selected for Positive 
Near-Term Growth and Performed with the Illogical 
Assumption that Each Company’s Near-Term Earnings 
Growth Will Continue Forever Produces an Excessive Equity 
Market Return and Risk Premium.  

The CAPM method hinges on the “expected market return,”174 meaning the 

expected long-term return on a fully-diversified equity portfolio.  The MISO Briefing 

Order explained that “the CAPM methodology estimates the cost of equity by taking the 

‘risk-free rate’ and adding to it the ‘market-risk premium’ multiplied by ‘beta.’”175

Rearranging terms and noting that the “market risk premium” is the difference between 

the “equity market return”—that is, the return on a fully-diversified equity portfolio—and 

the risk-free rate, this basic CAPM equation can be restated as providing that each 

proxy’s implied equity cost equals: equity market return – [market risk premium x (1 – 

174 Opinion No. 569 at P 260. 

175MISO Briefing Order, 165 FERC at 61,478 (Appendix). 
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β)].  For utility stocks that have betas smaller than one (as is typical), this equation means 

that the implied cost of equity will be less than the expected returns on a fully diversified 

equity portfolio.  It also means that if the model’s expected market return exceeds 

investors’ actual expectation, the model’s output will commensurately over-estimate the 

cost of equity.  The evidence shows that the Opinion No. 569 method of estimating the 

expected market return commits this error. 

a. Background on CAPM Equity Market Return and Risk 
Premium 

Opinion No. 569 estimated the expected market return through a capitalization-

weighted, one-stage DCF analysis of most S&P 500 companies—those that pay 

dividends and have an IBES consensus estimate of three-to-five-year earnings growth 

between zero and 20 percent—in which each company’s long-term dividend growth rate 

is set at that near-term earnings growth estimate.  For the First Complaint, this method 

uses 370 specific large-cap companies, with near-term earnings growth rates ranging 

from 0.17 percent (Coach) to 19.70 percent (Whirlpool).176  For the Second Complaint, 

this method uses 335 specific large-cap companies, with near-term earnings growth rates 

ranging from 0.17 percent (Norfolk Southern) to 19.15 percent (Bristol-Myers Squibb).177

For both the First and Second Complaint study periods, this method results in 11.81 

percent being deemed the expected market return.178  But the record evidence, the 

176 See ABATE v. MISO, Initial Brief of Commission Trial Staff, Attachment B, Workpapers in Support of 
Affidavit of Trial Staff Witness Robert J. Keyton, Section 2, pp. 29-35, Docket No. EL14-12-003 (eLibrary 
Accession No. 20190213-5136  ("Keyton Affidavit I").  

177 See Ark. Elec. Coop. Corp. v. Allete, Initial Brief of Commission Trial Staff, Attachment B, Workpapers 
in Support of Trial Staff Witness Robert J. Keyton, Section 2, pp. 26-31, Docket No. EL15-45-00 (eLibrary 
Accession No. 20190213-5138 ("Keyton Affidavit II"). 

178 That both periods produce the same expected market return is coincidental. For the First Complaint, the 
370 utilized companies have weighted-average dividend yield of 2.35% and weighted-average IBES 
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academic consensus, and the methods used by other federal agencies and other utility 

regulators, all indicate that as of the study periods at issue here, investors’ expected long-

term market returns were well below 11.81 percent.   

Opinion No. 569 relied upon the prepared-for-litigation equity market return and 

market risk premium estimates of the MISO TOs’ witnesses, with a pair of small and 

largely offsetting adjustments.  Specifically, the order made a downward adjustment by 

(rightly) using IBES consensus rather than Value Line earnings growth estimates, and a 

nearly equal upward adjustment by (wrongly) removing numerous S&P companies with 

negative IBES growth rates (along with a smaller number of S&P companies with IBES 

growth rates exceeding 20 percent).  

b. Independent Estimates of the CAPM Equity Market 
Return and Risk Premium Are Much Lower than 
Opinion No. 569’s Estimates. 

The record contains numerous long-term market return and market risk premium 

estimates furnished by investor-oriented sources, whose provenance makes them more 

trustworthy179 than estimates crafted for litigation testimony in this proceeding:   

• PIMCO: 4.5% ten-year return on U.S. equities;180

• Value Line: 8.5% equity market return;181

• Duff & Phelps: 9.0% equity market return, consisting of a 5.0% equity 

market risk premium and a 4.0% normalized treasury bond yield;182

growth of 9.46%.  For the Second Complaint, the 335 utilized companies have weighted-average dividend 
yield of 2.68% and weighted-average IBES growth of 9.13%. 

179 See generally Daubert v. Merrell Dow Pharmaceuticals, Inc., 43 F.3d 1311, 1317-19 (9th Cir. 1995) 
(research conducted independent of litigation is more likely to comport with the dictates of good science). 

180 Exh. S-11(I) at 6. 

181 Exh. S-3(I) at 10. 

182 Exh. JCI-4(I) at 47 & n.24. 
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• Morningstar: market risk premium of 6.1%,183 which when added to the 

Opinion No. 569 risk-free rate of 2.69% indicates a First Complaint equity 

market return of 8.79%;  

• American Appraisal Risk Premium Quarterly: market risk premium of 

6.0%,184 indicating a First Complaint equity market return of 8.69%; 

• Aswath Damodaran (Professor of Finance at the Stern School of Business 

at NYU): market risk premium below 6.0%,185 indicating a First 

Complaint equity market return below 8.69%.  

All of those independent estimates are markedly lower than the 11.81 percent market 

return and associated market risk premiums adopted by Opinion No. 569. 

c. Historical Experience Also Points Far Below Opinion 
No. 569’s Equity Market Risk Premium. 

Dr. Morin’s textbook, on which Opinion No. 569 relied to support its use of a 

DCF study to identify the expected market return,186 recommends “a regulatory body 

should rely on the results of both historical and prospective studies in arriving at an 

appropriate risk premium.”187  Factoring in past growth would be generous to the MISO 

TOs, as future U.S. economic growth and equity market returns are expected to be lower 

than they were in the past.188  Here, Witness David C. Parcell testified that investors 

consider the past as a guide to the future, and are aware that analyst estimates have, in 

183 Exh. JC-9(I) at 45:13-46:8; Exh. JCA-11(I) at 27 (same). 

184 Exh. JCI-4(I) at 12. 

185 Id. at 46-47 

186 See Opinion No. 569 at n.563 (citing Roger A. Morin, PhD, New Regulatory Finance at 160 (Public 
Utilities Reports, Inc. 2006) ("Morin") at 160). 

187 Morin at 163 (emphasis added). 

188 See Robert J. Gordon, The Rise and Fall of American Growth: The U.S. Standard of Living Since the 
Civil War (2016) ("Gordon"); Bradford Cornell, Economic Growth and Equity Investing, Fin. Analysts J., 
(Jan.-Feb. 2010), at 54 ("Cornell"). 
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general, tended to over-forecast future earnings growth.189  From 1926-2014, the long-

term geometric and arithmetic average realized returns on the S&P 500 were, 

respectively, 4.4 percent and 6.0 percent above the return on long-term treasury bonds.190

Adding the higher of those historical equity market risk premiums to the risk-free rates 

(30-year U.S. Treasury bond yields) for the First and Second Complaint study periods 

(2.69 percent and 2.96 percent, respectively) points to equity market returns of 8.69 

percent and 8.96 percent, respectively. Dr. Morin’s book supports this direct addition of 

the past equity market risk premium to the current risk-free rate.191  But, even if one 

assumes that the risk premium expands by 50 basis points when the bond yield drops 100 

basis points,192 the indicated equity market return would still be below 10.5 percent.193

After a comprehensive survey of both historical and forward-looking approaches 

to estimating the market-wide equity risk premium, the authors of a leading corporate 

finance textbook provided their similar bottom line: “we’d be suspicious of an estimated 

market premium that is less than 3.0 percent or greater than 6.5 percent.”194  The top of 

that range, added to the study period risk-free rates of 2.69 percent and 2.96 percent, 

indicates study-period CAPM equity market returns of 9.19 percent and 9.46 percent, 

respectively.  In light of current low expectations for long-term inflation, those estimates 

189 Exh. RPG-9(II) at 28:16-29:2. 

190 Exh. RPG-17(II) at 8 (noting long-term geometric and arithmetic average government bond returns over 
that period of 5.7% and 6.1%). 

191 See Morin at 157 (“The best estimate of the future risk premium is the historical mean,” because “over 
very long periods, investor expectations coincide with realizations; otherwise, investors would never invest 
any money”). 

192 Cf. Morin at 123-25 (risk premium found to expand by 48.33 basis points for each 100 basis point 
decline in long-term treasury yields). 

193 That is, 2.96% + 6.0% + [(6.0%-2.96%)/2] = 10.48%. 

194 Michael C. Ehrhardt and Eugene F. Brigham, Corporate Finance: A Focused Approach at 351 (4th ed. 
2011), ("Ehrhardt and Brigham") (available at: https://epdf.pub/download/corporate-finance-a-focused-
approach-4th-edition-2010.html). 
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are consistent with past inflation-adjusted, long-term equity market returns, which 

historically have been about 7 percent.195

d. The Equity Market Returns and Risk Premiums Used 
in the CAPM Models of Other Federal Agencies and 
Other Nations’ Regulators Highlight the Flaws in Those 
of Opinion No. 569. 

Federal agencies other than the Commission (whose relevance was recognized in 

the MISO Briefing Order)196 apply CAPM models in which the equity market return is 

consistently well below 11.81 percent, and the associated risk premium is consistently 

below 7 percent.  The Federal Communications Commission (“FCC”) bases its CAPM 

equity market return on “the average historical market premium above the 10-year risk 

free rate for the period 1928–2012 developed by Professor Aswath Damodaran.”197  As of 

2013 (shortly before the study periods at issue in these cases), the FCC estimated the 

equity market return as 2.83% + 5.88% = 8.71%.198  The Federal Reserve’s CAPM model 

uses an equity market return that is currently 10.33 percent,199 and during 2015 

195 See Roger Grabowski, Carla Nunes, and James Harrington, U.S. Equity Risk Premium Recommendation 
(Feb. 19, 2019). While this source is outside the record, it is an administratively noticeable publication—
and comparable to other recent publications, by overlapping sets of authors, that Opinion No. 569 itself 
cites.  See Opinion No. 569 at nn.633-34.  

196 MISO Briefing Order, 165 FERC ¶ 61,118 at n.73. 

197 FCC Wireline Competition Bureau Staff Report, Prescribing The Authorized Rate of Return: Analysis of 
Methods for Establishing Just and Reasonable Rates for Local Exchange Carriers, WC Docket No. 10-90, 
DA 13-1111 (May 16, 2013) (“FCC Report”); In re. Connect Am. Fund, 28 FCC Rcd. 7123, 7147 (2013); 
later order, In re. Connect Am. Fund, 81 Fed. Reg. 24282 at 24320, PP 251-52 (Apr. 25, 2016).  

198 FCC Report at 25-27 (PP 64, 72). 

199 Board of Governors of the Federal Reserve System, Docket No. OP-1636, 84 Fed. Reg. 1126, n.21 (Feb. 
1, 2019); see generally Board of Governors of the Federal Reserve System, Testimony Before the Surface 
Transportation Board, Ex Parte No. 664 (Feb. 15, 2007), at 7 (“the weaknesses of the Comparable 
Accounting Earnings [method are]. . .widely recognized,” and that method is “not in line with current 
practice”); id. at 8 (“Because we strive to use a private sector adjustment factor methodology that is 
consistent with private-sector practice and that the public can easily replicate, we elected to use the CAPM-
only approach … to estimate the target return on equity for our priced services for implementation with 
2006 pricing”). 
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(corresponding to the study periods here) was 10.1 percent.200  The Surface 

Transportation Board CAPM model uses an equity market return that is currently 9.93 

percent,201 and during 2015 (corresponding to the study periods here) was 

2.55% + 6.90% = 9.45%.202

Additionally, many of the Commission’s international peers rely on CAPM 

models to estimate the cost of equity invested in electric transmission and other utility 

assets.  When they reference equity portfolio DCF returns to estimate the equity market 

return and equity risk premium, their models apply two-stage or multi-stage growth rates 

that apply macroeconomic limits to growth.203  The Commission erred when it relied on a 

DCF model lacking such limits. 

e. The Equity Market Return Estimate, if 
Calculated Based on Short-Term Growth, 
Should Not Exclude Those Large-Cap 
Companies Whose Short-Term Growth Is 
Negative. 

Even the MISO TOs’ own method of estimating the equity market return, when 

applied using IBES consensus growth rates, produces a market return estimate below 

11.81 percent.  An IBES-based single-stage DCF study of all dividend-paying S&P 500 

200 Board of Governors of the Federal Reserve System, Docket No. OP-1500,79 Fed. Reg. 65937 n.24 
(Nov. 6, 2014). 

201 See Railroad Cost of Capital—2018, STB Ex Parte No. 558 (Sub-No. 22), (S.T.B. Aug. 5, 2019) 
(applying a 3.02% risk-free rate derived using 20-year U.S. Treasury bonds, and an equity market premium 
of 6.91%); see generally Use of a Multi-Stage Discounted Cash Flow Model in Determining the Railroad 
Industry’s Cost of Capital, STB Ex Parte No. 664 (Sub-No. 1), 2009 WL 197991 (S.T.B. Jan. 23, 2009). 

202 See Railroad Cost of Capital—2015, STB Ex Parte No. 558 (Sub-No. 19), (S.T.B. Aug. 5, 2016) 
(applying a 2.55% risk-free rate derived using 20-year U.S. Treasury bonds, and an equity market premium 
of 6.90%). 

203 Report on Regulatory Frameworks for European Energy Networks, Council of European Energy 
Regulators (Jan. 18, 2019), available at: https://www.ceer.eu/documents/104400/-/-/9665e39a-3d8b-25dd-
7545-09a247f9c2ff; Rate of Return Instrument Explanatory Statement, Australian Energy Regulator at 17, 
199 (Dec.2018), available at:
https://www.aer.gov.au/system/files/Rate%20of%20Return%20Instrument%20-
%20Explanatory%20Statement.pdf. 
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companies produces a market return estimate of 11.16 percent for the First Complaint,204

and 10.75 percent for the Second Complaint.205 Thus, the Commission’s decision to 

exclude dividend-paying S&P 500 companies with IBES growth rates that were negative 

or above 20 percent significantly increased the estimated equity market return.  This 

increase was error. 

In the context of the Opinion No. 569 approach (where a one-stage DCF of 

dividend-paying S&P 500 companies is used to determine the equity market return), it is 

appropriate to exclude the subset of those companies whose IBES near-term growth rates 

exceed 20 percent, because no large-cap company can long sustain such growth.  But 

Opinion No. 569 provided no logical or substantial evidentiary basis to exclude the 

negative-growth subset.  Although Dr. Morin reports having applied this exclusion in his 

own rate case testimony,206 he states no reason for having done so.  The per-share 

earnings of an individual company (particularly one that qualifies for the S&P 500 at the 

start) can decline for quite a long time.  While a company that experiences significant and 

sustained negative earnings growth will eventually go out of business, such an outcome is 

entirely realistic. Indeed, economist Joseph Schumpeter famously considered such 

“creative destruction” the “essential fact about capitalism.”207  Thus, the fact that there is 

a sound basis to exclude companies with unsustainable growth does not imply that 

companies should be excluded based on negative growth.  Excluding such companies 

does not produce a realistic proxy for an economy-wide equity portfolio.  An economy-

204 See Keyton Affidavit I, at Attachment B, Section 2, pages 36-49. 

205 See Keyton Affidavit II, at Attachment B, Section 2, pages 32-45. 

206 Morin,  at 165 and n.14 (citing “Morin (2005)”); see also Opinion No. 569 at P 268 and n.581 (citing 
Morin). 

207 See Joseph Schumpeter, Capitalism, Socialism, and Democracy (1942). 
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wide, fully diversified equity portfolio will surely exclude some companies that are 

expected to experience a sustained decline in annual per-share earnings.  Excluding 

companies with negative IBES growth rates artificially inflates the expected market-wide 

return. 

Opinion No. 569 found that negative-growth companies should be excluded from 

the DCF study of dividend-paying S&P 500 members that is used to estimate the equity 

market return because such companies are “non-representative of the growth rates of the 

electric utilities in the proxy groups.”208  But, that finding mistakes the purpose of the 

“market DCF” study.  Few of the included companies are representative of the proxy 

group electric utilities, either as to growth rates or in other respects.  The market DCF 

study is not directed towards electric utility proxies; it is meant to estimate the long-term 

return on a fully diversified stock portfolio.  To be appropriately diverse, that portfolio 

must include stocks that are not comparable to the MISO TOs and the proxy group 

electric utilities.  In addition, ironically, the screening of negative-growth companies 

from the market DCF actually serves to eliminate some stocks that qualify for inclusion 

in proxy groups of electric utilities. 

Retaining the negative-growth companies, without, or even along with the rapid-

growth companies, would make the equity market return much more realistic and better 

aligned with other institutions’ estimates. In Attachment A hereto, Witness Michael P. 

Gorman applies straightforward math to the expected market return studies utilized in 

Opinion No. 569, adjusting them only to retain the negative-growth companies.  Flowing 

208 Opinion No. 531 at P 267.   
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the resulting revised equity market return through CAPM and DCF models that otherwise 

track Opinion No. 569 would produce the following significantly lower results: 

Period Equity Market 
Return 

CAPM 
Midpoint 

CAPM-DCF 
Midpoint 

Top of Middle 
Quartile 

I 10.78% 9.65% 9.47% 10.04% 

II 10.25% 9.32% 9.14% 9.61% 

The Commission can verify these changed results by flowing each study period’s revised 

CAPM equity market return through the same models that underlie Opinion No. 569, 

Appendix C.  

f. Opinion No. 569’s Erroneous Equity Market Return Estimate 
Should Be Moderated by Factoring in Either the Long-Term 
Historical Equity Market Risk Premium or a Second-Stage, 
GDP-Based Growth Rate.   

A truly realistic equity market return requires consideration of either the long-

term historical equity market risk premium or a second-stage growth rate based on Gross 

Domestic Product (“GDP”), as Staff’s and CAPs’ witnesses advocated.209  The latter 

adjustment follows logically from the Commission’s correct observation in Opinion No. 

531-B, which Opinion No. 569 incorporated by reference, that “an individual company 

cannot be expected to sustain high short-term growth rates in perpetuity.”210

The need for a GDP-based second stage in the market-wide DCF is also supported 

by academic texts.  As summarized by a leading textbook on corporate finance, 

209 In the First Complaint record, see Exh. No. JC-100(I) at 12-15; Exh.RPG-17(I) at 7,11; February 13, 
2019 affidavit of Robert J. Keyton (attached to Staff Paper Hearing Initial Br.(I)) at 24-27. In the Second 
Complaint record, see Exh. JCA-1(II) at 32-34; Exh. JCA-14(II) at 33-41; Exh. ICG-1(II) at 34-37; Exh. 
ICG-15(II)  at 38-40, 44-46; Exh. RPG-9(II) at 27-32; and Exh. S-1(II) at 136-140. 

210 See Opinion No. 569 at n.571 (citing Opinion No. 531-B, 150 FERC ¶ 61,165 at P 113); see also 
Generic Determination of Rate of Return in Common Equity for Pub. Utils., Order No. 420, 31 FERC 
¶ 61,168, FERC Stats. & Regs. at 31,344 & n.39 (finding that inflated equity cost estimates result when 
analyses estimate risk premiums using “DCF estimates of the investors’ required rate of return” on 
“common stock,” because “the use of analysts’ short-term forecasts overstate[s] investors’ long term 
growth expectations.”). 



69 

“analysts’ forecasts often involve nonconstant growth,” and should be averaged in the 

DCF model with a longer-term growth rate.211  Similarly, Dr. Morin explained:  

Incorporating a long-term growth estimate in the DCF 
methodology is consistent with the underlying theory of the 
constant growth DCF model because from the standpoint of 
the DCF model that extends into perpetuity, analysts’ 
horizons are too short, typically five years.  It is often 
unrealistic for such growth to continue in perpetuity.  A 
transition must occur between the first stage of growth 
forecast by analysts for the first five years and the 
company’s long-term sustainable growth rate. . . . It is 
useful to remember that eventually all company growth 
rates, especially [but not only] utility services growth rates, 
converge to a level consistent with the growth rate of the 
aggregate economy.212

It is significant that all of these sources maintain that a long-term growth rate 

should be included in DCF studies of all companies, not only utilities.  Although Opinion 

No. 569 sought to distinguish the utility-proxy and market-wide DCF analyses as having 

different purposes,213 each is intended to realistically estimate the long-run return on its 

subject stocks.  In both contexts, the macroeconomic limits to all companies’ growth 

must be recognized.   

Even with the weighted inclusion of GDP growth to reflect that limit (which 

would suffice to resolve CAPs’ request for rehearing on this point), the CAPM equity 

risk premium will remain generously optimistic.  The J.P. Morgan firm has pointed out 

that assuming an economy-wide portfolio of existing large-cap equities will converge on 

211  Ehrhardt and Brigham at 354.  

212 Morin at 308 (emphasis added) (quoted in Docket No. PL19-4 Notice of Inquiry at P 11 n.24). 

213 Opinion No. 569 at P 263 (“The purpose of the DCF analysis in the CAPM model differs from the 
purpose of using the DCF analysis to directly estimate a utility’s cost of equity. The purpose of the DCF 
analysis in the CAPM model is to determine the ‘required return on the overall market.’”). See also Shlomit 
Azgad-Tromer & Eric Talley, The Utility of Finance at 13 (Columbia Univ. School of Law, Ctr. for Law 
and Economic Studies, Working Paper No. 569, 2017) (“a long-term perpetuity growth rate for a firm in 
excess of the anticipated GDP growth rate would imply that the firm in question would mechanically come 
to dominate the entire economy in the long term”). 
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the GDP growth rate is an optimistic assumption, as much of the economy’s growth 

comes from new entities and is not realized within a diversified equity portfolio: 

One common mistake is to assume that earnings and 
dividends received by investors can grow in line with—or 
even in excess of—overall economic growth (GDP) in 
perpetuity.  Granted, it is almost a truism that aggregate 
earnings must grow at the same pace as the overall 
economy in the very long run; otherwise, profits would 
eventually outstrip the size of the entire economy or 
dwindle to an insignificant share of it.  But not all of this 
earnings growth accrues to existing shareholders.  On the 
contrary, a large portion of economic growth comes from 
the birth of new enterprises.  Some commentators suggest 
(for example, Bernstein and Arnott, 2003; Cornell 2010) 
that new enterprises account for more than half of GDP 
growth in the U.S., while in some rapidly developing 
economies new enterprises may account for the lion’s share 
of overall economic growth.214

In light of this considered view of how GDP growth constrains the growth of a 

diversified equity portfolio, as of the 2015 study periods at issue here, J.P. Morgan 

estimated the prospective long-term return on U.S. equities to be only 6.5 percent.215

Whether one relies on J.P. Morgan’s advice to investors or simply on logic, it is a “fact” 

that “companies cannot maintain indefinitely the high growth rates of their early 

years.”216  Nor can they maintain indefinitely high growth rates that may be forecast for 

some mature companies’ next few years, as those companies recover from a period of 

low earnings or grow into a new competitive opportunity. 

214 David Sharp et al., J.P. Morgan Asset Mgmt., Long-Term Capital Market Assumptions 2015 Estimates 
and the Thinking Behind the Numbers at 25 (2014) available at:
https://am.jpmorgan.com/blobcontent/1413613727995/83456/LTCMA_Assumptions_White_Paper_2015_
US.pdf.  This estimate is in nominal dollars, including 2.25% assumed core inflation.  See id. at 52, 59.  
Thus, it indicates real-dollar equity returns of about 4.25%. 

215 Id. at 60. 

216 Opinion No. 569 at P 265. 
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g. The Commission’s Rationales for Perpetuating Near-
Term Growth as the Large-Cap DCF Study’s Long-
Term Growth Rely on Erroneous Assumptions. 

Opinion No. 569 posited three rationales for avoiding the force of Dr. Morin’s 

correct observation (quoted above) that all companies’ growth rates eventually converge 

to a level consistent with the growth rate of the aggregate economy.  None withstands 

scrutiny. 

First, paragraph 264 of Opinion No. 569 asserted that periodic updating of the 

companies included in the S&P 500 index, by replacing stock market losers with stock 

market winners (that is, by “substituting companies with declining stock values and 

market capitalization with companies with growing stock values and market 

capitalization”) enables an investment in the S&P 500 to grow sustainably at the 

aggregate IBES three-to-five-year growth rate, even though an individual S&P 500 stock 

cannot.  However, the “divisor adjustment” through which the S&P index value is held 

constant during such substitutions means that the hypothetical weighted portfolio that 

constitutes the index has the same earnings growth potential before and after each 

substitution.  The substitution effectively sells the “loser” stock and a share of all other 

indexed stocks in exchange for the “winner” stock.  The stocks sold and added have the 

same indexed market value and, thus, have comparable earnings growth potential. 

Regardless of its market capitalization, no company can continue in perpetuity 

short-term growth rates that outpace the growth of the economy into which it sells, and 

companies with high market capitalization and/or high initial growth rates are likely to hit 

their limits to growth even sooner than other companies.  The Commission erred in not 

crediting Mr. Hill’s testimony that “the long-term dividend growth of a group of stocks 
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that is representative of the capital market will have a long-term (terminal) growth rate 

similar to the expected growth rate for the U.S. economy.”217

Moreover, Opinion No. 569 conceded that “the purpose of the analysis was to 

determine a required return on the overall market as represented by an investment in the 

S&P 500.”218  Thus, even if it were true that evolving membership in the subset of the 

overall market that is represented by the S&P 500 could make the S&P 500 grow faster 

than the overall market, reliance on that aspect of the S&P 500 would be reliance on a 

respect in which the S&P 500 does not represent the overall market.  The overall equity 

market cannot sustainably grow faster than the overall economy. 

Second, Opinion No. 569 asserted that because the S&P 500 index includes both 

young and mature companies, the included companies’ aggregated expected short-term 

growth necessarily accords with their expected long-term growth.  Specifically, the 

Commission stated:   

The inclusion of the IBES growth rates of such mature 
companies in the overall average IBES growth rate of all 
the dividend paying members of the S&P 500 performs the 
same role as the inclusion of the long-term GDP growth 
rate in the DCF analysis of a single utility: it reflects the 
fact that companies cannot maintain indefinitely the high 
growth rates of their early years.219

This assertion fails at the outset, because Opinion No. 569 did not utilize “all the 

dividend paying members of the S&P 500.”  Rather, as noted above, it excluded those 

S&P 500 members that have negative IBES short-term growth rates, which significantly 

inflates the estimate.  For example, it excluded (for the respective study period of each 

217 Exh. JCA-14(II) at 40:14-16. 

218 Opinion No. 569 at P 264. 

219 Id. P 265. 
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complaint) Entergy, FirstEnergy, ExxonMobil, and Chevron, each of which is a mature 

company by any measure. 

More fundamentally, even if it were true that the utilized average IBES growth 

rate reflects “all” of the dividend-paying S&P 500 companies, the inclusion of mature 

companies in the short-term average would not ensure that the short-term average accords 

with long-term expectations.  By that reasoning, the average rate at which all cyclists in 

the Tour de France accelerate over a given mile could be assumed to continue throughout 

the long race, because that average includes both fast and slow cyclists.  But that average 

does not account for the difference between the utilized single mile and the long race.  

For example, if the utilized single mile is downhill, the average speed and acceleration 

over that mile will overstate the cyclists’ average speed and acceleration over the long 

race.  Here, consensus expectations during 2015 for the earnings growth rate of S&P 500 

companies over the next few years, as the U.S. economy continued to strengthen after the 

Great Recession, did not include another recession.  But investors know that business 

continues to cycle such that future recessions are inevitable.  The expected long-term 

average rate of growth in S&P 500 earnings will, therefore, necessarily be closer to the 

long-term average rate of growth in GDP. 

Third, paragraphs 269-270 of Opinion No. 569 asserted that a series of articles 

published by Robert S. Harris and Felicia C. Marston (with varying constellations of 

colleagues) from 1986 through 2003220 support use of a single-stage DCF study to 

220 Robert S. Harris, Using Analysts’ Growth Forecasts to Estimate Shareholder Required Rates of Return, 
Fin. Mgmt., Spring 1986 ("Harris 1986") (cited in Opinion nn.540 and 583); Robert S. Harris & Felicia C. 
Marston, Estimating Shareholder Risk Premia Using Analysts’ Growth Forecasts, Fin. Mgmt., Summer 
1992 at 63 ("Harris 1992") (cited in Opinion No. 569 at nn.540 and 583-84) ; Felicia Marston and Robert 
S. Harris, Risk and Return: A Revisit Using Expected Returns, Fin. Rev., Feb. 1993 ("Harris 1993") (cited 
in Opinion No. 459 at nn.540 & 583); ; Robert S. Harris and Felicia Marston, The Market Risk Premium: 
Expectational Estimates Using Analysts’ Forecasts, J. Applied Finance 11 (1) at 6 ("Harris 2001") (cited in 
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estimate the equity market return and associated equity market risk premium.221  This 

assertion misconstrues those articles.  

• Harris 1986 built on studies by Malkiel and Brigham, Vinson and Shome, 

both of which used two-stage growth rates.222 Harris 1986 studied 

whether, as of 1982-84, ex ante estimates based on a one-stage DCF met 

basic tests of economic logic, such as indicating a risk premium for 

equities over bonds and indicating higher costs of equity for riskier 

companies.  This study concluded that the 6.16 percent average annual 

risk premium predicted through a one-stage DCF study of S&P 500 

companies met these threshold criteria, and resembled the “long-run 

differential return between stocks and long-term government bonds,” 

which was then 6.4 percent.223  But, this study did not compare the 

accuracy of one-stage and two-stage ex ante studies, and it conceded that 

the single-stage method provided only a “proxy” for long-term dividend 

growth, about which “a more general version of [the] DCF model” could 

“make alternate assumptions about growth after five years.”224

• Harris 1992 updated Harris 1986 to use IBES growth rates from 1982–

1991, and found that the market risk premium between S&P 500 

companies and long-term treasury bonds for that longer, lower-bond-yield 

period was 6.47 percent.225  For that period too, “the resultant average 

market equity risk premium over government bonds [was] comparable in 

magnitude to long-term differences (1926 to 1989) in historical returns 

Morin, New Regulatory Finance at 160, and thus indirectly cited in Opinion No. 569 at n.586);  ; Robert S. 
Harris et al., Ex Ante Cost of Equity Estimates of S&P 500 Firms: The Choice between Global and 
Domestic CAPM, Fin. Mgmt., Autumn 2003 ("Harris 2003") (cited in Opinion No. 569 at n.582).  

221 Opinion No. 569 at PP 269-270. 

222 See Harris 1986 at 60 (citing B. Malkiel The Capital Formation Problem in the United States, J. 
Finance 291 (May 1979) and E. Brigham, D. Shome, and S. Vinson, The Risk Premium Approach to 
Measuring a Utility’s Cost of Equity, Financial Mgmt.  33 (Spring 1985)). 

223 Harris 1986 at 62. 

224 See id. at 61. 

225 Harris 1992 at 63. 
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between stocks and bonds.”226  Again, this study did not compare the 

predictive power of an IBES-based DCF study with and without a second-

stage growth rate. 

• Harris 1993 focused on the 1982-87 period, and found that for that period, 

returns predicted by a one-stage DCF study of S&P 500 dividend payers 

were 16.35 percent, implying a 5.66 percent equity market risk 

premium.227  Again, this study did not compare the predictive power of an 

IBES-based DCF study with and without a second-stage growth rate. 

• Harris 2001 updated Harris 1986 further, to use IBES growth rates from 

1982–1998.  It found that the market risk premium for that longer, lower-

bond-yield period was 7.14 percent,228 and likewise did not compare the 

predictive power of an IBES-based DCF study with and without a second-

stage growth rate.  However, Harris’ own research had previously found 

“evidence of optimism in IBES growth forecasts”229 (i.e., evidence that 

IBES growth forecasts tend not to be realized). Harris 2001 concluded 

that market risk premiums based on a one-stage DCF study of most S&P 

500 companies “are on the high side and thus establish an upper bound on 

the market premium.”230

• Harris 2003 examined “whether the domestic or the global version of the 

single-factor CAPM provides the better fit with the dispersion of the ex 

ante expected return estimates for a sample of S&P 500 equities.”231  Far 

from comparing the predictive power of an IBES-based DCF study with 

and without a second-stage growth rate, this study “estimate[d] the 

domestic market risk premium by assuming that the domestic CAPM is 

226 Id. at internal section IV. 

227 Harris 1993 at 122, Table 1 (mean “Expected return” of “0.1635,” i.e., 5.66% greater than the “0.1069” 
contemporaneous actual yield on “Long-Term Treasury” bonds). 

228 Harris 2001 at 10. 

229 Id. at 8. 

230 Id. at 15. 

231 Harris 2003 at 2. 
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valid for the average stock.”232  The authors found “no reason to think that 

the relative fit of the two CAPM versions with the ex ante expected return 

estimates depends on a particular DCF valuation model or source of 

growth forecasts.”233  In other words, the difference between a one-stage 

and two-stage DCF model was tangential to what this article studied. 

In sum, none of these articles compared single-stage IBES-based DCF studies to 

GDP-constrained DCF studies.  Their finding most relevant to the Commission’s use of 

the former was that a DCF study that uses IBES growth rates as a proxy for long-term 

growth will tend to err “on the high side.”234  Thus, this series of articles does not support 

the Commission’s use of that erroneously-high approach. 

2. The Adopted “Size Adjustment” Clashes with Other Elements 
of the Adopted CAPM Method. 

CAPs seek rehearing of Opinion No. 569’s determination to adopt a CAPM 

approach that is internally inconsistent due to its reliance on betas using different 

methodologies.235  Specifically, Opinion No. 569 generally adopted the CAPM approach 

proposed by the MISO TOs, which involves a “base” CAPM analysis incorporating a 

Value Line adjusted beta designed to measure market capitalization and a size premium 

adjustment based on unadjusted or “raw” betas published by Duff & Phelps (formerly, 

Morningstar).236  In adopting this approach, the Commission acknowledged, “there is 

imperfect correspondence between the size premia being developed with different beta,” 

but, in an unexplained leap in logic, concluded, “the size premium adjustments improve 

232 Id. at 7 (emphasis added). 

233 Id. at 6. 

234 See Harris 2001 at 15. 

235 Opinion No. 569 at PP 296-297. 

236 See Exh. MTO-5(I).  In the Second Complaint proceeding, the MISO TOs proposed a CAPM study 
using nearly the same methodology.  See Exh. MTO-7(II); Opinion No. 569 at P 233. 
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the accuracy of the CAPM results and cause it to better correspond to the costs of capital 

estimates employed by investors.”237  This conclusion is not based on substantial 

evidence. 

As a preliminary matter, Opinion No. 569 appears to have misunderstood the 

thrust of CAPs’ concern about the impact of mismatched betas and supporting record 

evidence.  Opinion No. 569 framed the issue as whether Value Line adjusted betas are 

reasonable for use in the CAPM.238  The issue before the Commission, however, was 

whether it is appropriate to combine adjusted and raw betas when performing a base 

CAPM analysis and applying a size premium adjustment.  As Mr. Gorman testified, 

adjusted and raw betas are incompatible and combining these “two disconnected 

measures of investment risk and return does not produce an accurate estimate of risk or 

required return of a proxy group company.”239

In his testimony, Mr. Gorman explained the methodological differences between 

the Value Line adjusted beta and the raw beta data produced by Ibbotson.  As adopted in 

Opinion No. 569, the base CAPM approach relies on Value Line’s adjusted betas.  Value 

Line measures a raw beta based on a regression of the monthly returns of the individual 

companies, relative to the NYSE average, over a five-year period.240  Value Line then 

adjusts the raw beta for the long-term tendency of beta to converge on the market beta of 

one over long periods of time.241  Value Line’s adjusted betas represent a raw historical 

beta estimate given two-thirds weight and the market beta of one given one-third 

237 Opinion No. 569 at P 297. 

238 Id.   

239 Exh. JC-100(I) at 17; see also id. at 11. 

240 Exh. JC-100(I) at 18. 

241 Id.



78 

weight.242  The one-third/two-thirds adjustment is referred to as the “Blume” adjustment, 

and it is a “mechanical ‘one size fits all’ adjustment that has the net effect of adjusting 

historical betas that are less than 1.0 upward, and adjusting historical betas that are 

greater than 1.0 downward.”243  Value Line publishes its adjusted betas, not its raw 

betas.244

Whereas the base CAPM incorporates Value Line adjusted betas, the size 

adjustment is based on unadjusted or “raw” betas found in the Ibbotson SBBI Market 

Report produced by Morningstar (now, Duff & Phelps).245  The Ibbotson raw betas are 

produced by a regression study of the monthly returns on the stock market index that are 

in excess of a 30-day U.S. Treasury yield over the period of 1926 through the most recent 

period.246  Unlike Value Line, Ibbotson does not adjust betas for the long-term tendency 

of betas to converge on the market beta of one over time.   

The CAPM approach adopted by Opinion No. 569, therefore, includes a base 

CAPM analysis that reflects beta factors to measure risk and return which are not 

compatible with the beta factor used to measure the size premium adjustment.247  As a 

result, the CAPM does not produce an accurate or reasonable basis for estimating risk or 

the required return for a security.248

Opinion No. 569 relied on a 2019 article that describes the Duff & Phelps size 

adjustment, and argued in support of its application when applied together with other 

242 Id. 

243 Exh. JC-101(I) at 6 (emphasis in original). 

244 Exh. JC-100(I) at 18. 

245 Opinion No. 569 at P 231; see also Exh. JC-100(I) at 18-19. 

246 Exh. JC-100(I) at 18. 

247 Id. 

248 Id. 
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elements of the Duff & Phelps CAPM method.249  The same article, however, makes 

clear that the Duff & Phelps size adjustment is quantified so as to align the small-

company risk premiums predicted by back-casting the Duff & Phelps model with small 

companies’ actual, historically-realized risk premiums.  Because the Opinion No. 569 

model relied (as discussed in Section III.D.1.a, supra) on a one-stage DCF study of 

certain S&P 500 companies, it already predicts a risk premium far above the historically-

realized risk premium.  Accordingly, combining the Duff & Phelps size adjustment with 

the Opinion No. 569 base CAPM model means summing: (a) an adjustment meant to 

raise small companies’ indicated risk premium up to an historical norm, with (b) a 

predicted risk premium that already exceeds the historical norm. This approach is 

arbitrary and amounts to cherry-picking methodological elements so as to tilt the balance 

to favor shareholders over customers. 

Duff & Phelps itself advises against mismatching:  

Note that significant differences can exist among beta 
estimates for the same stock published by different 
financial reporting services.  One of the implications of 
this is that a valuation analyst should try to use betas for 
guideline companies used in a valuation from the same 
source . . . .  This helps to avoid “an apples-and-oranges” 
mixture of betas calculated using different 
methodologies.250

Duff & Phelps concludes that “[t]he overall goal is to look for the best beta estimate, 

reflecting the expected risk of the guideline companies, and ideally derived using the 

249 See Opinion No. 569 n.634 & accompanying text (citing “Roger G. Ibbotson & James P. Harrington, 
Using a Non-Beta-Adjusted Size Premium in the Context of the CAPM Will Likely Overstate Risk and 
Understate Value, Quick Read (Jan. 30, 2019), available at: 
https://quickreadbuzz.com/2019/01/30/business-valuation-grabowski-harringtonsing-a-non-beta-adjusted-
size-premium/ (“Ibbotson 2019”). 

250 Exh. JC-101(I) at 5 (emphasis added). 
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same data sets, methodologies, and time periods.”251  The record thus does not support 

adding the Duff & Phelps size adjustment to indicated returns calculated using the 

Opinion No. 569 Blume-adjusted betas.  The same goes for adding the Duff & Phelps 

size adjustment to indicated returns calculated using the Opinion No. 569 equity market 

return and risk premium. 

The Opinion No. 569 size adjustment is further undermined by the academic 

articles cited in Opinion No. 569.252  These studies do not support the proposition for 

which they are cited in Opinion No. 569, as they did not compare investors’ reliance on 

CAPM models to investors’ reliance on DCF models.  Rather, they compared investors’ 

reliance on a pure CAPM model to investors’ reliance on various “factor models.”  The 

result of that comparison was a finding that investors rely on the pure CAPM model.  The 

Opinion No. 569 “CAPM” model is really a two-factor model, in which each proxy’s 

CAPM cost of equity reflects both its beta and its size.  These studies indicate the size 

factor is among those not actually relied upon by investors. 

Mr. Gorman’s testimony quantified how the Opinion No. 569 application of a 

mismatched size adjustment inappropriately inflates its CAPM results.253  According to 

Mr. Gorman’s analysis in the First Complaint proceeding: 

• Opinion No. 569’s mismatched-beta CAPM method (combining a base 
CAPM with Value Line adjusted beta and a size adjustment using “raw” 
Ibbotson betas) produces:254

251 Id. at 6 (emphasis in original). 

252 See Opinion No. 569 at n.500 (citing Jonathan B. Berk and Jules H. van Binsbergen, Assessing asset 
pricing models using revealed preference, 119(1) Journal of Financial Economics 1, 2 (2016) and Brad M. 
Barber, et al., Which Factors Matter to Investors? Evidence from Mutual Fund Flows, 29(10) The Review 
of Financial Studies 2600, 2639 (2016)). 

253 Exh. JC-100(I) at 21-22. 

254 Id.; see also Exh. JC-102(I). 
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o Base CAPM, with no size adjustment: 7.86% to 10.87%, with a 
midpoint of 9.37% 

o Base CAPM with a size adjustment: 7.5% to 12.61%, midpoint of 
10.06% 

• Mr. Gorman’s recommended raw-betas-only method (using a ‘raw’ beta for 
both the base CAPM and the size adjustment thereto) produces:255

o Base CAPM: 6.14% to 10.66%, with a midpoint of 8.4% 

o Base CAPM with size adjustment: 5.78% to 12.40%, with a midpoint 
of 9.09% 

According to Mr. Gorman’s analysis in the Second Complaint proceeding: 

• Opinion No. 569’s mismatched-beta CAPM method (combining a base 
CAPM with Value Line adjusted beta and a size adjustment using “raw” 
Ibbotson betas) produces:256

o Base CAPM, with no size adjustment: 7.92% to 10.79%, with a 
midpoint of 9.36% 

o Base CAPM with a size adjustment: 7.97% to 12.12%, midpoint of 
10.05% 

• Mr. Gorman’s recommended raw-betas-only method (using a ‘raw’ beta for 
both the base CAPM and the size adjustment thereto) produces:257

o Base CAPM: 6.28% to 10.59%, with a midpoint of 8.43% 

o Base CAPM with size adjustment: 6.54% to 11.65%, with a midpoint 
of 9.09% 

As illustrated above, the use of raw betas in both steps of the CAPM analysis 

produces a result that is similar to a base CAPM using a Value Line adjusted beta, 

255 Exh. JC-100(I) at 21-22; see also Exh. JC-102(I). 

256 Exh. ICG-200(II) at 20-21; see also Exh. JC-202(II). 

257 Exh. ICG-200(II) at 20-21; see also Exh.JC-202(II). 
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without a size premium adjustment.258  The foregoing further demonstrates that the use of 

“mismatched” betas in a size-adjusted CAPM analysis inflates the CAPM results.  As 

applied in the First Complaint proceeding, the CAPM analysis produced an ROE range of 

7.5 percent to 12.61 percent, with a midpoint value of 10.06 percent.259  When applied to 

the CAPM results in the Second Complaint proceeding, the resulting ROE range is 7.97 

percent to 12.12 percent with a midpoint of 10.05 percent.260  Thus, the use of betas that 

are derived using different methods has the effect of inflating the CAPM return estimate, 

which distorts the measurement of risk and the fair return based on market data.261

The foregoing information was not considered in Opinion No. 569.  While the 

Commission claimed that the CAPM approach it has adopted is intended to produce more 

accurate results, it failed to articulate its rationale and the record evidence on which it 

based this conclusion.  CAPs submit that substantial record evidence supports a finding 

that the betas calculated by Value Line and Duff & Phelps are incompatible, because they 

are derived using different theoretical methodologies, and that combining such 

incompatible betas in a CAPM analysis produces inflated and inaccurate CAPM results.  

Thus, the Commission erred in adopting the MISO TOs’ CAPM approach.  To correct 

this error and ensure accurate results, the Commission should adopt a CAPM approach in 

which the betas used in the base CAPM analysis and size adjustment are derived using 

the same methodology—namely, the raw betas calculated by Duff & Phelps.262

258 Exh. JC-100(I) at 20. 

259 Opinion No. 569 at P 231. 

260 Id. P 233. 

261 Exh. JC-100(I) at 20-22. 

262 Id. at 26-27. 
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E. The Commission Erred in Relying on the Midpoint of the DCF-
CAPM Combined Range. 

The Commission has explained that statistical principles support the use of the 

median in setting the ROE for a company facing average risk, because the median best 

represents central tendency in a skewed distribution,263 and is “less affected by extreme 

numbers than the midpoint.”264  Those same statistical principles mean that medians and 

other percentiles are superior to midpoints and fractional ranges in promoting the 

Commission’s objectives of “certainty and transparency.”265  Nevertheless, Opinion No. 

569 looked to the midpoint of the Commission’s new two-method range.  Its rationale for 

doing so was that “the high and low ends of the DCF and CAPM zones of reasonableness 

produced by those proxy groups are []representative of the highest and lowest risk 

profiles among the MISO TOs.”266

This premise for using the midpoint is counter-factual, because there is no actual 

direct correlation between the credit ratings of the utilities setting the upper- and lower-

bounds of the composite zone of reasonableness and the upper- and lower-bounds of the 

MISO TOs’ own credit ratings.267  For example, the credit ratings of the proxy companies 

setting the upper- and lower-bounds of the DCF range in the First Complaint are the 

263 S. Cal. Edison Co., 131 FERC ¶ 61,020 at PP 114-116 (2010), reh’g denied, 137 FERC ¶ 61,016 (2011) 
(“SCE Rehearing”), aff’d in relevant part sub nom. S. Cal. Edison Co. v. FERC, 717 F.3d 177 (D.C. Cir. 
2013); Northwest Pipeline Corp., 99 FERC ¶ 61,305, P 62,276 (2002). See also Transcontinental Gas Pipe 
Line Corp., Opinion No. 414-A, 84 FERC ¶ 61,084, P 61,427 (1998), aff’d Opinion No. 414-B, 85 FERC ¶ 
61,323 (1998), rev. denied sub nom., N.C. Util. Comm’n v. FERC, 203 F.3d 53 (D.C. Cir. 2000). 

264 SCE Rehearing at P 19 (internal quotation omitted). 

265 Opinion No. 569 at P 68; see also id. PP 84 (“transparency and certainty”), 340 (“transparency and 
predictability”), 389 (“predictability and transparency”), and 397 (“transparency and predictability”). 

266 See Opinion No. 569 at P 412 (stating the converse proposition as a double negative). 

267 CAPs Initial Paper Hearing Br.(I) at 54-56. 
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same, S&P BBB+,268 while the risk band of the Respondent MISO TOs is S&P BB+ to 

A+; Moody’s Baa3 to A1, and that of all MISO transmission owners is S&P BB- to AA; 

Moody’s Ba3 to Aa2.269  The Commission stated that this lack of correlation is not a 

problem, because the credit ratings of the proxy companies that turn out to define the 

DCF-CAPM combined range are within the MISO TOs’ wide variation of credit 

ratings.270  But, this explanation misses the point of CAPs’ concern.  Even if the risk 

profile of the proxy companies setting the high and low ends of the DCF and CAPM 

zones of reasonableness are within that wide variation, the averaged DCF and CAPM 

midpoints do not rationally correspond to the highest and the lowest indicated costs of 

equity among the Respondent MISO TOs.  Because of this fact, using the highest and 

lowest ROEs in the DCF and CAPM zones to calculate the presumptive immunity zone 

or to determine the replacement ROE does not result in emphasizing the full range of the 

individual Respondent MISO TOs’ costs of equity.  Consequently, the two-method 

midpoint applied in Opinion No. 569 does not rationally serve to produce an ROE that 

fits the diverse MISO TOs.  To the contrary, the median better reflects the distribution of 

results and, as a result, better reflects the ROEs produced by a greater number of proxy 

companies within the zone with more diverse risk profiles. 

The Commission’s use of the midpoint is not only unjustified, it also skews 

upwards the presumptive immunity zone, thus, further thwarting consumers’ rights to 

challenge excessive ROEs.  It also skews the replacement ROE upwards by, for the First 

268 Opinion No. 569 at P 412. 

269 See Exh. MTO-32(II) (cited in Opinion No. 569 at n.830); Exh. MTO-26(I) (same). 

270 Opinion No. 569 at P 412. 
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Complaint, 38 basis points.271  For all these reasons, the Commission erred in continuing 

the use of the midpoint. 

F. The Commission Erroneously Weighted Equally the Results of the 
DCF and the CAPM in Determining the Composite Zone of 
Reasonableness. 

Opinion No. 569 found that the record evidence supports giving the CAPM and 

the DCF equal weight.272  Significantly, the Commission relied on the MISO TOs’ claim 

that “investors base their decisions on factors more closely aligned with those contained 

within the CAPM”273 to find that neither the DCF nor the CAPM “is conclusively 

superior to the other model.”274  The evidence provided by the MISO TOs in support of 

this claim is an article by Jonathan B. Berk & Jules H. van Binsbergen cited in the MISO 

TOs’ reply paper hearing briefs, which CAPs did not have an opportunity to rebut.  In 

contrast, the Commission did not address the substantial evidence and arguments 

presented by CAPs regarding the superiority of the DCF model, including evidence of 

broad industry recognition of the DCF model as the most appropriate way to determine 

allowable rates of return that meet the standards set out in Hope and Bluefield.275  Rather, 

the Commission casually disregarded this evidence and relied on the MISO TOs’ 

unrebutted article declaring that investors base their decisions on factors more closely 

aligned with CAPM factors to disregard long-standing precedent stating the superiority of 

271 Id. P 413. 

272 To support this finding, the Commission cites to the MISO TOs’ reply paper hearing briefs supporting 
the use of the CAPM, as well as CAPs’ evidence explaining that the DCF model is the only model that 
incorporates direct inputs from investors pertaining to the market value of electric utilities’ common equity 
capital. See, Opinion No. 569 at P 426, n.868, n.869. 

273 Opinion No. 569 at P 426, n.869 (citing MISO TOs Reply Br.(I) at 53, n.212; MISO TOs Reply Br.(II) 
at 52). 

274 Opinion No. 569 at P 426. 

275 See e.g., Exh. OMS-200(I) at 12-18; Exh. JCI-200(I) at 27, 50-51. 
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the DCF model.276  The Commission’s determination that neither the DCF nor the CAPM 

is conclusively superior to the other model is not supported by the preponderance of the 

evidence and it departed, without reasonable explanation, from precedent stating the 

superiority of the DCF model.277

The Commission further declared that “equally weighting the two models will 

reduce the model risk associated with any particular model more than giving one model 

greater weight than the other.”278  However, it failed to explain why “model risk” is better 

addressed with equal weighting of CAPM and DCF, instead of giving more weight to the 

DCF.  The Commission must explain its findings and support them with record 

evidence.279  Moreover, there is no significant change in circumstances that would render 

the DCF model less reliable than it has been over the decades during which the 

Commission has exclusively used it to determine the cost of equity.  The Commission 

failed to address Witness Dr. S. Keith Berry’s testimony rebutting the MISO Briefing 

276 Opinion No. 551 at P 62, quoting Opinion No. 531 at P 39. 

277 While the Commission can depart from its precedent, it must explain the reasons for the change in 
course. See FCC v. Fox Television Stations, Inc., 556 U.S. 502, 503 (2009) (holding that when agency 
action represents a change in administrative policy, then the agency must display awareness that it is 
changing position and show that there are good reasons for the new policy); Williams Gas Processing-Gulf 
Coast Co., L.P. v. FERC, 475 F.3d 319 (D.C. Cir. 2006) (holding that an agency is free to discard 
precedents or practices that it no longer believes are correct, but if an agency decides to change course, it 
must supply a reasoned analysis indicating that prior policies and standards are being deliberately changed, 
not casually ignored); Pub. Serv. Comm’n of N.Y. v. FERC, 813 F.2d 451, 451 (D.C. Cir. 1987) (holding 
that FERC bears the burden of explaining the reasonableness of any departure from a long-standing 
practice, and that any facts underlying its explanation must be supported by substantial evidence). 

278 Opinion No. 569 at P 426. 

279 The Commission must provide reasonable explanations for its decisions. Sithe/Independence Power 
Partners, L.P. v. FERC, 165 F.3d 944 (D.C. Cir. 1999) (holding that an agency “must be able to 
demonstrate that it has made a reasoned decision based upon substantial evidence in the record”); Pac. Gas 
& Elec. Co. v. FERC, 373 F.3d 1315, 1319 (D.C. Cir. 2004) (quotations omitted) (holding that the 
Commission must be able to demonstrate that it has made a reasoned decision based upon substantial 
evidence in the record and articulate a satisfactory explanation for its action including a rational connection 
between the facts found and the choice made).
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Order’s basis for its new concerns over the DCF model risk,280 or Dr. Berry’s concerns 

about the role of the Commission’s proposed sequencing of calculations and the use of 

the midpoint in exacerbating model risk.281  Failure to address the parties’ contentions 

constitutes arbitrary and capricious decision-making.282

G. The Commission’s Revised Low-End Outlier Test Is Arbitrary and 
Capricious.  

Opinion No. 569 excluded a proxy’s DCF or CAPM result if it is so low as to be 

indistinguishable from the return on debt, as it would be illogical for investors to accept 

essentially the same or less return on a riskier security, and such inversion suggests that 

the proxy result in question is not a reliable input to the equity cost estimate.283  Prior to 

issuance of Opinion No. 569, the Commission’s low-end outlier test excluded from the 

proxy group companies whose ROEs failed to exceed the average 10-year bond yield by 

approximately 100 basis points.284  Opinion No. 569 revised the low-end outlier test by 

excluding from the proxy group those companies whose ROEs are less than the yields of 

generic corporate Baa bonds plus 20 percent of the CAPM risk premium, defined as the 

difference between the equity portfolio return and the 30-year U.S. Treasury bond 

yield.285  The Commission offered two bases of support for that determination.  First, the 

280 The Commission’s concern was that during the 2012 through 2017 period the Dow Jones Utility 
Average increased by 70 percent, but there was not an increase in either utility earnings or projected 
earnings during that period which would justify that substantial increase in stock prices. See MISO Briefing 
Order at P 47; Exh. OMS-200(I) at 12-13. 

281 Exh. OMS-200(I) at 12-13. 

282 See supra note 16. 

283See Opinion No. 569 at P 387. 

284 See Opinion No. 569 at P 379 (citing Pioneer Transmission, LLC, 126 FERC ¶ 61,281 at P 94 (2009), 
reh’g denied, 130 FERC ¶ 61,044 (2010) and So. Cal. Edison Co., 131 FERC ¶ 61,020 at PP 54-56 (2010)).  
At Paragraph 387, Opinion No. 569 stated that “the Commission has acknowledged” that this “essentially 
the same expected return” standard widens as bond yield decline but cited no precedent for that supposed 
acknowledgement. 

285 Opinion No. 569 at P 229 (citing Opinion No. 551, 156 FERC ¶ 61,234 at P 138). 
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Commission claimed that using generic corporate Baa bonds is less complex and more 

predictable than using company-specific bond yields.286  Second, the Commission 

claimed that 20 percent of the CAPM risk premium provides a more precise measure of 

the risk premium that investors require under the prevailing market conditions than 

adding 100 basis points to the bond yield.287  As explained herein, rehearing is warranted, 

as there is no evidentiary basis for the Commission’s findings in support of its revised 

approach.

1. The Commission Should Continue to Use the Low-End Outlier 
Test that Is Based on the Moody’s Public Utility Bond Index 
Yield for the Same Rating Category as the Utility Whose Low-
End ROE Is Being Tested Because It Is the Economic Logic of 
the Calculated ROE for the Specific Proxy Company that Is 
Being Tested. 

As an initial matter, the Commission should clarify that it intends to use Baa 

utility bond yields in the low-end outlier test, not corporate bond yields.  Utility and 

corporate bond yields are not equivalent, and it is not entirely clear that Opinion No. 569 

is internally consistent in this respect.288  The record in this case was developed with 

regard to utility bond yields. 

 In any event, starting the comparison using average yields for utility bonds rated 

in Moody’s Baa band will often miss much of the margin that differentiates a proxy’s 

DCF or CAPM result from the bond yield characteristic of that proxy and comparable-

risk utility-company parents.289  In this record, as is usual, the Moody’s average Baa-

rated utility bond yield is significantly higher than Moody’s average A-rated utility bond 

286 Id. P 389. 

287 See id. P 388 (claiming that the risk premium that investors demand changes over time and using 20% of 
the risk premium for the CAPM captures those changes). 

288 Compare Opinion No. 569 at P 387 with id., Appendix B. 

289 See Exh. JCI-107(I) at 8:1-13; see also CAPs Reply Paper Hearing Br.(I) at 55-59. 
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yield.290  Using the Baa bond index yield to test the proxy result associated with an A-

rated proxy would inappropriately mix apples and oranges.291  Exclusively using Baa-

rated utility bond yields in the low-end outlier test, irrespective of the company’s 

underlying credit rating and risk profile, is illogical and is an inappropriate way to 

determine whether a proxy company’s ROE produced by an ROE analytical method is an 

unreliable low-end outlier.292

The Commission has previously determined which Moody’s Public Utility Bond 

index yield to use to calculate the low-end cut-off based on the particular rating of the 

proxy company whose low-end ROE was being tested.  In So. Cal. Edison Co.,293 the 

Commission discarded a proxy result because it was “comparable to the average Moody’s 

‘A’ grade public utility bond yield.”  In Opinion No. 489, the Commission explained that, 

in considering whether to eliminate an ROE under the low-end test, “it is appropriate to 

consider the company’s own cost of debt, not the composite debt rate of the proxy 

group.”294  As the Commission has explained, “an economically logical ROE for one 

company with low risk and low debt costs may be illogical for another company with 

higher risk and higher debt costs.”295  Nothing in Opinion No. 569 undermined this 

rationale or demonstrated that the Commission should not rely on the Moody’s Public 

290 See, e.g., Exh. JCI-107(I) at 9. 

291 CAPs Reply Paper Hearing Br.(I) at 59; see also Exh. JCI-107(I) at 14; Exh. JCI-100(I) at 12. 

292 CAPs Reply Paper Hearing Br.(I) at 59; Exh. JCI-107(I) at 15. 

293 So. Cal. Edison Co., Opinion No. 445, 92 FERC ¶ 61,070 at 61,266 (2000). 

294 Bangor Hydro-Elec. Co., Opinion No. 489, 117 FERC ¶ 61,129 at P 53 (2006); see also id. (“[A] 
company whose ROE is lower than its own debt cost should not be included in the proxy group.”).  

295 Id.; see also S. Cal. Edison Co., 131 FERC ¶ 61,020 at P 54 (2010) (“A review of the Commission’s 
precedent regarding low-end returns indicates that in Opinion No. 489, the Commission eliminated 
companies whose ROEs were below the bond yield for that particular rating.”) (emphasis added). 
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Utility Bond index yield for the same rating category296 as the utility whose low-end ROE 

is being tested.297

In contrast, using the Baa bond index yield regardless of the bond rating of the 

proxy group company whose low-end ROE is being tested overestimates the risk 

premium required, inappropriately raising the bottom of the retained range.  This result is 

impermissible under the FPA, which does not tolerate “even a little” deviation from the 

just and reasonable standard298 or allow unjust rates even if they put but a “small dent in 

the consumers pocket.”299

2. There Is No Rational Basis For Using, as the New Margin, 20 
Percent of the CAPM Risk Premium. 

By replacing the generous 100-basis point margin of recent Commission 

precedent with 20 percent of the CAPM risk premium, Opinion No. 569 further raised the 

floors on the range of proxy results and the associated quartile of presumptive immunity.  

There are three problems with this new margin.   

First, the Commission has consistently found that a roughly 100 basis-point 

margin between bond yields and equity cost is the proper measure to determine if 

investors would consider a stock to yield “essentially the same return” as the company’s 

296 To be clear, we are not arguing that the Commission must rely on the utility-specific bond yield for each 
proxy company in applying the low-end outlier test; for purposes of this proceeding, at least, it would 
suffice to apply the Moody’s Public Utility Bond index yield for the same rating category as the utility 
whose proxy result is being tested.  This use of aggregated and averaged utility bond yields should alleviate 
the Commission’s concerns about adding complexity and uncertainty to the ROE determination while still 
following the logic underlying the comparison to debt yields. 

297 Cf. CAPs Reply Paper Hearing Br.(I) at 59.  

298 Farmers Union Cent. Exch. v. FERC, 734 F.2d 1486, 1508 (D.C. Cir. 1984) (quoting FPC v. Texaco 
Inc., 417 U.S. 380, 399 (1974)). 

299 FPC v. Texaco Inc., 417 U.S. at 399. 



91 

debt.300  Assuming, for argument’s sake, that it is appropriate to replace this static margin 

with one that varies with financial market conditions, the new method for determining the 

margin should be one that will, over the course of time and through individual cases, 

produce margins that are sometimes less than, sometimes more than, and on average 

comparable to, 100 basis-points.  The Opinion No. 569 method did not achieve this 

outcome.  The market risk premium above 30-year U.S. Treasury bond yields, as applied 

in Opinion No. 569’s CAPM analysis, was 182 basis points in the First Complaint and 

177 basis points in the Second Complaint.301  In addition, throughout the varied market 

conditions represented in these proceedings and the concurrent New England ROE 

proceedings (Docket No. EL11-66 et al.), the market risk premiums (above 30-year U.S. 

treasury bond yields), as calculated by Commission Staff Witness Robert J. Keyton using 

the method adopted in Opinion No. 569, have considerably exceeded 500 basis-points, 

such that 20 percent of that premium has considerably exceeded 100 basis-points, and can 

be expected to continue doing so. 

Second, Opinion No. 569’s selection of the amount of 20 percent is untethered 

from the evidentiary record.  The Commission must “articulate the critical facts upon 

which it relies,” and when it “finds it necessary to make predictions or extrapolations 

from the record, it must fully explain the assumptions it relied on to resolve unknowns 

and the public policies behind those assumptions.”302  The Commission’s factual findings 

300 CAPs Reply Paper Hearing Br.(I) at 52 (After deciding to use the roughly 100 basis-point margin in So. 
Cal Edison in 2010, the Commission did not adjust that margin in any decisions between 2010 and 2017).   

301 Opinion No. 569 at PP 511, 552-553. In Section III.D.1, supra, we show that this approach 
overestimates the rate of return of the U.S market, and produces a market risk premium that is significantly 
higher than that of all investor-publication estimates submitted in this proceeding.  For present purposes, 
however, we assume that this approach accurately estimates the difference between return on a diversified 
equity portfolio and long-term U.S. treasury bonds. 

302 Columbia Gas Transmission Corp. v. FERC, 628 F.2d 578, 593 (D.C. Cir. 1979). 
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are “conclusive” only if they are “supported by substantial evidence” in the record.303

Where a party presents evidence to the contrary, the Commission must address it.304

Third, applying a margin based on a market risk premium that represents the 

difference between general equity returns and long-term U.S. treasury bond yields as a 

margin above Moody’s Baa utility bond yields is an arbitrary mismatch.  Because 

Opinion No. 569 added that margin to the Moody’s Baa utility bond yield, the 

appropriate risk premium to multiply by 20 percent (assuming, arguendo, use of that 

factor) is the spread between equity returns and that same Moody’s Baa utility bond 

yield.305

Here, Opinion No. 569 justified its new margin by simply declaring, without any 

further explanation, that it “strikes a proper balance.”306  This “rationale” is insufficient.  

Substantial record evidence in this proceeding showed economic data supported 

continued application of the Commission’s prior practice of adding 100 basis points to 

the corresponding bond yield.307  Mr. Gorman’s analysis showed that, “[i]n most market 

conditions this Baa bond/stock dividend spread generally hovers around 100 basis points, 

or equal to the Commission’s minimum risk premium for utility stock versus utility 

bonds.”308  Opinion No. 569 failed to respond to this record evidence, and instead 

adopted an arbitrary mismatch.   

303 Mo. PSC v. FERC, 337 F.3d 1066, 1070 (D.C. Cir. 2003) (quotations omitted). 

304 Tenneco Gas v. FERC, 969 F.2d 1187, 1214 (D.C. Cir. 1992). 

305 See Morin (“One must be careful that the debt instrument used to calculate the risk premium matches the 
debt instrument used to calculate the interest rate component of the risk premium approach.”). 

306 Opinion No. 569 at P 388. 

307 Exh. JC-108(I) at 32. 

308 Id.
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Accordingly, the Commission should: (1) reject Opinion No. 569’s adoption of 

the new low-end outlier test, and (2) reaffirm its practice of adding 100 basis points to the 

applicable bond yield to set the low-end of the zone of reasonableness.  If the 

Commission does not do so, however, at a minimum it should apply as the new margin 

20 percent of the difference between the CAPM equity market return and the Moody’s 

Baa utility bond yield. 

3. After Granting Rehearing to Address Errors with the Revised 
Low-End Outlier Test, the Commission Should Include OGE 
Energy in the Proxy Group in the Second Complaint.   

The revised low-end outlier test approved in Opinion No. 569 did not alter the 

low-end proxy group evaluation for the First Complaint.  The decision calculated a 

revised low-end premium of 182 basis points based on the 9.12 percent CAPM risk 

premium in the First Complaint proceeding.  The study period average utility Baa bond 

yield for the First Complaint was 4.65 percent and produced a low-end outlier threshold 

of 6.47 percent.  The 6.47 percent threshold noted in Opinion No. 569 did not exclude 

any additional companies from the proxy group in the First Complaint proceeding.309

Consequently, the CAPs recommendation to consider the underlying credit rating and 

risk profile of a low-end outlier did not come into play and did not impact the ROE 

determination in the First Complaint.   

The unchallenged low-end threshold in the Second Complaint resulted in the 

exclusion of Edison International, Entergy, FirstEnergy, and Public Service Enterprise 

Group.310  The Commission’s revised low-end outlier test adds 177 basis points to the 

5.41 percent composite Baa bond yield for a low-end threshold in the Second Complaint 

309 Opinion No. 569 at PP 388, 511.   

310 Id. P 551.   
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of 7.18 percent, which resulted in the Commission excluding from the proxy group one 

additional company, OGE Energy Corp., whose DCF ROE is 6.75 percent.311  However, 

consideration of Moody’s Public Utility Bond index yield for the same rating category as 

OGE Energy, an A3 Moody’s rated utility, indicates that OGE Energy should be retained 

in the proxy group.  Adding 177 basis points to the corresponding Moody’s A Bond 

Average Yield of 4.35 percent for an A3 rated utility results in a low-end demarcation of 

6.17 percent, which is less than OGE Energy’s 6.75 percent DCF.312  The retention of 

OGE Energy in the Second Complaint is appropriate because investors would not 

consider OGE Energy’s 6.75 percent stock yield to be essentially the same as the 

corresponding A Bond average yield of 4.35 percent.  If the dismissal of the Second 

Complaint is reversed, as CAPs maintain it should be, the retention of OGE Energy’s 

6.75 percent DCF in the proxy group would impact both the DCF and CAPM midpoint 

calculations used to determine the MISO ROEs. 

H. The Commission Should Apply Conventional Rounding Principles 
and Established Precedent When Calculating the Base ROE Under Its 
Revised ROE Methodology.  

In calculating the base ROE of 9.88 percent in the First Complaint proceeding, the 

Commission failed to adhere to basic arithmetic rounding conventions and established 

precedent.  Proper application of universal rounding conventions and precedent when 

calculating the base ROE based on the DCF and CAPM results set forth in Appendix C of 

Opinion No. 569 yields a corrected base ROE of 9.87 percent.  Accordingly, CAPs seek 

rehearing to correct this error.  To the extent the Commission further refines its ROE 

methodology in general, or the DCF and CAPM approaches in particular, on rehearing, 

311 Id. P 553. 

312 Exh. JC-202(II).   
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CAPs request that the Commission apply universal rounding conventions and precedent 

when determining the base ROE. 

Under the Commission’s revised ROE methodology, the base ROE is calculated 

by averaging the top and bottom of the DCF and CAPM zones of reasonableness to 

produce a composite zone of reasonableness, and then setting the ROE at the midpoint of 

that composite zone.313  Opinion No. 569’s Appendix C set forth the numerical ranges for 

the DCF and CAPM zones of reasonableness in each proceeding.314  The Commission’s 

methodology is captured by the following mathematical equation: [(A+B)/2] + 

[(C+D)/2]/2, where the following inputs apply for purposes of the First Complaint 

proceeding: 

A = 7.23% (DCF Bottom) 

B = 11.37% (DCF Top) 

C = 7.80% (CAPM Bottom) 

D = 13.09% (CAPM Top) 

Performing the foregoing calculation produces a result of 9.8725 percent.  

Although the Commission’s own revised ROE methodology yields a midpoint 

result of 9.8725 percent, the Commission rounds this result to 9.88 percent without 

explanation.  This rounding departs from standard rounding conventions, to which the 

Commission has previously adhered.315  Under standard rounding conventions, numbers 

313 Opinion No. 569 at P 37. 

314 Id. at Appendix C. 

315 See, e.g., Entergy Services, Inc., 137 FERC ¶ 61,199 at P 366 (2011) (directing revision of tariff to 
include rounding of transmission losses based on “basic arithmetic rounding principles); Revision of 
Formula for Computing Monthly Carrying Charges in PGA Filings, Order No. 514-A, FERC Stats. & 
Regs. ¶ 30,860 (1989) (requiring rounding to the “nearest” applicable decimal place). 
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with a value below 5 in the highest place to be rounded off should be rounded down.316

After conventionally rounding the result of 9.8725 percent to the nearest whole basis 

point, the base ROE is 9.87 percent.   

Furthermore, rounding to the nearest whole basis point adheres to the 

Commission’s preference for consistency in rounding.317  The DCF and CAPM results set 

forth in Appendix C are carried out to that decimal place.  As a result, to the extent that 

the Commission rounds the ROE result, then the Commission should also round to the 

nearest whole basis point to be consistent. 

For these reasons, the correct base ROE (assuming no other change to the Opinion 

No. 569 calculations) is 9.8725 percent or, if the results are rounded consistent with 

standard conventions and Commission precedent, 9.87 percent.   

IV. REQUEST FOR CLARIFICATION OR, ALTERNATIVELY, 
REHEARING 

Opinion No. 569 constitutes both a ruling on two specific complaints and the 

promulgation of a “revised methodology . . . for determining whether an existing base 

ROE is unjust and unreasonable under the first prong of FPA section 206, and for 

determining a new just and reasonable replacement base ROE under the second prong of 

FPA section 206 when an existing ROE has been shown to be unjust and 

unreasonable.”318  We speak here to the latter aspect. 

Notwithstanding our view (explained above) that Opinion No. 569 erred in certain 

respects, we appreciate that by rejecting the notion that expected earnings/book ratios 

316 See https://en.wikipedia.org/wiki/Rounding#Rounding_to_the_nearest_integer. 

317 See, e.g., Miss. River Transmission Corp., 64 FERC ¶ 61,299 at p. 63,154 (1993) (requiring consistency 
in rounding out to the same number of decimal places for demand charges and credit adjustments). 

318 Opinion No. 569 at P 574. 
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somehow indicate the capital attraction cost of equity, the Commission repaired the 

principal flaw in the MISO Briefing Order’s proposed resolution of the First Complaint. 

We are also mindful of the extensive litigation already conducted in these proceedings 

and respectful of the Commission’s intent to promote “certainty and transparency”319

with respect to its ROE analyses.  Accordingly, CAPs have intentionally focused the 

present request for rehearing on issues that we believe will materially affect the outcome 

of both the present proceedings and other (ongoing or future) ROE proceedings.  That 

said, we seek clarification, and alternatively rehearing, of several additional issues as to 

the detailed implementation of the DCF and CAPM methodologies in other proceedings. 

There are certain detailed aspects of the Commission’s DCF and CAPM methods 

that we view as potentially leading to unreasonable findings in other proceedings, even 

though they are immaterial to the result here in the context of and as a consequence of 

other aspects of Opinion No. 569.  For the reasons discussed below, the Commission 

should clarify that in other proceedings, evidence concerning these aspects of the DCF 

and CAPM methods may be presented and will be considered.  In particular, we view as 

falling into this category the following Opinion No. 569 rulings: 

• Reservation of the option to utilize proxy results that fall below the low-

end outlier test or exceed the high-end outlier test, or to discard proxy 

results that exceed the low-end outlier test or fall below the high-end 

outlier test, on undefined “natural break” grounds.  See Opinion No. 569 at 

PP 395-397. 

• Adoption of the “high-end outlier test proposed in the Briefing Order,”  

which provisionally “treat[s] as high-end outliers any proxy company 

319 Opinion No. 569 at P 68; see also id. PP 84 (“transparency and certainty”), 340 (“transparency and 
predictability”), 389 (“predictability and transparency”) and 397 (“transparency and predictability”). 
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whose cost of equity estimated under the model in question is more than 

150 percent of the median result of all of the potential proxy group 

members in that model before any high or low-end outlier test is applied,”  

rather than applying generally-used statistical tests such as the Grubbs test 

or the use of two or three “standard deviations.” Opinion No. 569 at PP 

375-378. 

• Use of “the sequence of calculations proposed in the Briefing Order,” 

which “apply the DCF and CAPM models separately to the applicable 

proxy group, producing two zones of reasonableness: a DCF zone of 

reasonableness and a CAPM zone of reasonableness,” rather than finding 

a composite DCF-CAPM implied cost of equity for each proxy company 

and then finding the applicable central tendency (or other relevant 

value(s)) of the resulting composite proxy-results distribution. Opinion 

No. 569 at PP 437-439. 

Clarification is warranted, because Opinion No. 569 singled out the first issue as 

appropriate for analysis on a case-by-case approach but did not address the other two 

issues in a similar manner. 

On the first of these three issues, Opinion No. 569 stated expressly that “it is 

appropriate to develop our policy on this issue through case-by-case analysis, rather than 

adopting a specific formula here.”320  We submit that the Commission should also be 

expressly open to case-by-case development of its policy on the second and third issues. 

They are not so far-ranging as to leave industry stakeholders unable to predict with 

reasonable confidence what ROEs will emerge from future proceedings.  The issues they 

raise are comparable in magnitude to other issues that are necessarily left open to future 

resolutions, such as proxy group composition issues (e.g., the proper application of the 

320 Opinion No. 569 at P 397. 
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“within one notch” bond rating screen, and exclusion of candidate proxies engaged in 

“significant enough” merger activity) and whether a subject utility has relatively “below-

average,” “average,” or “above-average” risk.  Leaving such issues open in this manner 

would be appropriate and fair, given that the Commission undertook in this proceeding, 

at MISO TOs’ urging, case-by-case reconsideration of what had appeared to be a firm 

policy (when these proceedings began) of relying only on the DCF method.  It would also 

enable the Commission to review these particular policies in light of more experience 

with how they play out over time and across cases. 

Similarly, the Opinion No. 569 resolution of other DCF and CAPM 

implementation details—specifically, the CAPM equity market return, CAPM-size 

adjustment, low-end outlier test, and central tendency measure—may have markedly 

different impacts and raise new issues for a different study period and set of proxies.  To 

the extent that the Commission denies our requests for rehearing on those issues, it 

should likewise remain open, at least, to further consideration of those issues in future 

cases with new records.  The Commission is still gaining experience with the CAPM 

method, with the new low-end outlier test that Opinion No. 569 built on a CAPM 

parameter, and with the proxy result distributions that result from the use of two rather 

than one method.  Consequently, the Commission’s first-impression resolution of these 

issues in this case should expressly recognize that it “is not an order for all time.”321 

Accordingly, CAPs seek Commission clarification that evidence pertaining to 

each of the foregoing aspects of the DCF and CAPM methods may be presented for 

consideration on a case-by-case basis in future proceedings as the Commission’s revised 

321 FPC v. Hope Natural Gas Co., 320 U.S. 591, 615 (1944). 
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ROE methodology evolves.  In the alternative, CAPs submit that the Commission erred 

in failing to make clear that the foregoing implementation details of its DCF and CAPM 

methods are open to case-by-case development in future proceedings and request that the 

Commission correct this error on rehearing. 
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V. CONCLUSION 

For the foregoing reasons, the MISO Complainant-Aligned Parties respectfully 

request that the Commission grant rehearing and clarification of Opinion No. 569, as 

discussed above. 
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Joshua E. Adrian 
Duncan, Weinberg, Genzer  
  & Pembroke, P.C.  
1667 K Street NW, Suite 700  
Washington, DC 20006  
mrp@dwgp.com 
jea@dwgp.com 
Counsel for Southwestern Electric 
Cooperative, Inc. 
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/s/ John Michael Adragna 
John Michael Adragna 
Kevin J. Conoscenti 
McCarter & English, LLP 
1301 K Street, N.W., Suite 1000 West 
Washington, DC 20005 
202-753-3400 
jadragna@mccarter.com 
kconcoscenti@mccarter.com 

Counsel for Wabash Valley Power Association, 
Inc. 

Dated:  December 23, 2019 
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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

 
 
 
Association of Businesses Advocating Tariff Equity 
Coalition of MISO Transmission Customers 
Illinois Industrial Energy Consumers  
Indiana Industrial Energy Consumers, Inc. 
Minnesota Large Industrial Group 
Wisconsin Industrial Energy Group 
 
   v. 
 
Midcontinent Independent System Operator, Inc., et al. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

Docket No. EL14-12-003 
 

Arkansas Electric Cooperative Corporation  
Mississippi Delta Energy Agency  
Clarksdale Public Utilities Commission 
Public Service Commission of Yazoo City 
Hoosier Energy Rural Electric Cooperative, Inc. 
 
   v. 
 
ALLETE, Inc., et al. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

Docket No. EL15-45-000 
 

Attachment A -  
Affidavit of Michael P. Gorman 

 
I am Michael P. Gorman.  I submitted testimony earlier in this proceeding, and my 

credentials are given there.   

Section III.D.1 of the accompanying Request for Rehearing and Request for 

Clarification of the MISO Complainant-Aligned Parties asserts that, if the Capital Asset 

Pricing Model (“CAPM”) equity market return is based on a one-stage Discounted Cash Flow 

(“DCF”), of most – but not all – S&P 500 companies, it is reasonable to exclude companies 

for which the consensus IBES forecast of earnings growth over the next three to five years 
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exceeds 20 percent, but not reasonable to exclude dividend-paying companies for which the 

consensus IBES forecast of earnings growth over the next three to five years is negative.   

I have reviewed and agree with the argument and supporting assertions made 

therein.  I present here calculations of the effect of that method.  They are intended to 

replicate Staff Witness Robert J. Keyton’s paper hearing DCF studies of the expected S&P 

500 portfolio return that were adopted in Opinion No. 569, with only a change to reverse the 

exclusion of dividend-paying companies for which the consensus IBES forecast of earnings 

growth over the next three to five years is negative.  Because those studies by Mr. Keyton 

were filed as Adobe Acrobat files rather than live Excel workbooks, and because starting from 

the former would result in some very minor differences due to rounding, personnel acting 

under my direction replicated his workbooks.  This replication used as its basis a live 

workbook received from the MISO transmission owners (“MISO TOs”) in discovery in 

Docket No. EL14-12 (i.e., First Complaint) (from which I believe Mr. Keyton also started), 

and Exhibit No. MOM-23a in Docket No. EL15-45 (i.e., Second Complaint) (which likewise 

presented a live version of the S&P 500 study by MISO TOs’ witness, and from which I 

believe Mr. Keyton also started).  Unlike Mr. Keyton’s exhibits, these earlier DCF studies by 

MISO TOs’ witnesses included the applicable study period IBES growth rates for dividend-

paying S&P 500 companies for those companies whose growth rates were negative, and did 

not round off the companies’ market capitalization to the nearest million dollars.  I compared 

Mr. Keyton’s Adobe Acrobat exhibits to these re-recreated Excel files to check that they were 

substantively identical, and then adjusted the latter to reverse the exclusion of those 

companies.  My results are shown in Table 1 below.  The underlying live Excel workbook 

accompanies this Affidavit and is identified as Attachment B. 
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  TABLE 1  
   
  Market DCF and MRP  

   
  Opinion S&P Full DPS Index S&P g<20%  
  Description DCF MRP DCF MRP DCF MRP  
  (1) (2) (3) (4) (5) (6)  
   
  First Complaint 11.81% 9.12% 11.16% 8.47% 10.78% 8.09%  
   
  Second Complaint 11.81% 8.85% 10.75% 7.79% 10.25% 7.29%  
  ________  
  Sources:  

  1 Keyton Affidavit Attachment B (Feb. 13, 2019)  

  3 Keyton Affidavit Attachment B (Feb. 13, 2019)  

  5 Attachment B  
   

  2, 4, 6 DCF in columns 1, 3, and 5 respectively, less risk free rate from Opinion No. 569 
        (2.69% for First Complaint, 2.96% for Second Complaint) 
                    

 

As shown in column 3, a study-period market return based on a one-stage DCF of all 

dividend-paying S&P 500 companies, estimated by including stocks with both exceptional 

and under-performing expected growth over the three-to-five-year IBES forecast horizon, 

would be 11.16% for the First Complaint and 10.75% for the Second Complaint.  As shown 

in column 5, a study-period market return based on a one-stage DCF of all dividend-paying 

S&P 500 companies with annual expected growth of 20% or less over that forecast horizon 

would be 10.78% for the First Complaint and 10.25% for the Second Complaint.  Each of 

these market returns, and each of the corresponding market risk premiums, is significantly 

below those utilized in the Opinion No. 569 DCF return estimates. 
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Under penalty of perjury, I affirm that the foregoing statements are true to the best of 

my knowledge, information, and belief. 

December 23,2019 
Michael P. Gorman 


