
 
 

UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 

 
Midcontinent Independent ) Docket No. ER13-2379-000  
System Operator, Inc. ) 
 
Midcontinent Independent ) Docket No. ER13-2376-000  
System Operator, Inc., (Northern ) 
Indiana Public Service Company) ) 
 
Midcontinent Independent ) Docket No. ER13-2375-000  
System Operator, Inc. ) 
(Southern Indiana Gas & Electric Company) 
 
Midwest Independent Transmission ) Docket No. EL12-35-000 
System Operator, Inc., et. al.) 
 

 
 

REQUEST FOR REHEARING AND CLARIFICATION OF 
THE ORGANIZATION OF MISO STATES 

 
Pursuant to Rule 713 of the Rules of Practice and Procedure of the Federal Energy 

Regulatory Commission (“Commission”), 18 C.F.R. §385.713, and Section 313 of the Federal 

Power Act (“FPA”), 16 U.S.C. § 8251, the Organization of MISO States (“OMS”) hereby 

respectfully submits this Request for Rehearing and Clarification of the Commission’s: (1) Order 

on Compliance Filings1;  (2) Order Conditionally Accepting Compliance Filing2; and (3) Order 

Conditionally Accepting Compliance Filing3 all issued on March 20, 2014, in the above 

captioned dockets.   

                                                 
1 Midcontinent Independent System Operator, Inc. 146 FERC ¶ 61,212, (2014) (“March 20 Order”)  
2 Midcontinent Independent System Operator, Inc. 146 FERC ¶ 61,211, (2014) (“March 20 NIPSCO Order”) 
3 Midcontinent Independent System Operator, Inc. 146 FERC ¶ 61,210, (2014) (“March 20 Vectren Order”) 



2 

 

On September 20, 2013, the OMS filed an intervention in these proceedings.  On October 

18, 2013, the OMS filed comments in these proceedings.  On December 5, 2013, the OMS filed 

an answer in these proceedings.  Accordingly, the OMS is a party to these proceedings.  

I.  BACKGROUND 
On May 17, 2012, the Commission issued an Order Initiating Investigation of Formula 

Rate Protocols and Establishing Paper Hearing Procedures instituting an investigation pursuant 

to section 206 of the Federal Power Act to determine whether the formula rate protocols under 

the Midwest Independent Transmission System Operator, Inc. (“MISO”) Tariff are sufficient to 

ensure just and reasonable rates.4  To address whether MISO’s pro forma formula rate protocols 

and individual MISO transmission owners’ (“TOs”) formula rate protocols on file with the 

Commission are sufficient, and to provide MISO, the MISO TOs and other interested parties an 

opportunity to comment on this investigation through written submissions, the May 17 Order 

established intervention and paper hearing procedures. The Commission also stated, “Consistent 

with our general policy of providing maximum protection to customers, we will set the refund 

effective date at the earliest date possible, which will be the date the notice of the initiation of the 

investigation in Docket No. EL12-35-000 is published in the Federal Register.”5  The refund 

effective date of May 23, 2012 was thereby established.  

On May 16, 2013, the Commission issued an Order on the Investigation of Formula Rate 

Protocols, finding that the MISO and individual company formula rate protocols are insufficient 

                                                 
4 Midwest Independent Transmission System Operator, Inc., 139 FERC ¶ 61,127 (2012) (“May 17 Order”). 
5 May 17 Order, at P 25. 
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to ensure just and reasonable rates.6  Accordingly, the Commission directed MISO and its TOs 

using formula rates to file revised formula rate protocols.7 

On September 13, 2013, in compliance with the Commission’s May 16 Order, MISO and 

the MISO TOs filed proposed revisions to Attachment O of MISO’s tariff to modify the existing 

formula rate protocols.  Northern Indiana Public Service Company (“NIPSCO”) filed separately in 

Docket Number ER13-2376-000 and Southern Indiana Gas & Electric Company (“Vectren”) filed 

separately in Docket Number ER13-2375-000. 

On October 18, 2013, the OMS filed comments providing observations and 

recommendations regarding the September 13 filings made by MISO and the MISO TOs.  

Similarly, on December 5, 2013, the OMS submitted an answer to the comments made by parties 

in these proceedings.  

  On March 20, 2014, the Commission issued the March 20 Order, the March 20 NIPSCO 

Order, and the March 20 Vectren Order which conditionally accepted, subject to further 

compliance, the MISO TOs’ September 13 filings to become effective January 1, 2014. 

II.  SPECIFICATION AND STATEMENT OF ERRORS 
A.  The Commission erred when it allowed the revised formula rate protocols to 

become effective on January 1, 2014, rather than the refund effective date of 
May 23, 2012, established in the Commission’s May 17 Order.  

 
B.  The March 20 Order failed to make clear that the proposed protocols apply to 

the initial establishment of a formula rate revenue requirement by a MISO TO.  
If the Commission finds that the March 20 Order does not apply the revised 
formula rate protocols to the initial establishment of a TO’s revenue 
requirement, then the OMS requests rehearing on this issue.  

                                                 
6 Midwest Independent Transmission System Operator, Inc., 143 FERC ¶ 61,149 (2013) (May 16 Order). 
7 May 16 Order, at P 1. 
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III.  ARGUMENT 
A.  The OMS seeks rehearing of the Commission’s decision in the March 20 Orders 

to allow the revised formula rate protocols to become effective on January 1, 
2014, rather than the refund effective date of May 23, 2012, which was 
established in the Commission’s May 17 Order.8 

In the March 20 Order, the March 20 NIPSCO Order  and the March 20 Vectren Order, 

the Commission allowed the revised formula rate protocols to become effective on January 1, 

2014, as requested by the MISO TOs.9  In support of its decision, the Commission stated:   

In this case, it is unclear that customers would benefit from the retroactive 
application of the revised protocols. In the May 16 Order, the Commission held 
that the existing formula rate protocols provided under the Tariff were insufficient 
to ensure just and reasonable rates; however, the Commission made no 
determination as to the justness and reasonableness of the charges actually 
assessed. Moreover, the rate itself, i.e., the formula, continues to be just and 
reasonable and has not been called into question. Thus, there is no basis to 
conclude that the charges assessed between the refund effective date and 
December 31, 2013, were unjust, unreasonable, unduly discriminatory or 
preferential.10 

The issue at hand is whether the charges produced by the formula rates that were in effect 

under the MISO tariff during the period May 23, 2012, and December 31, 2013, were possibly 

unjust or unreasonable.  The Commission found that the MISO and individual company formula 

rate protocols were insufficient to ensure just and reasonable rates during that period,11 and, 

made the determination to establish May 23, 2012, as the refund effective date as the cure for the 

insufficiently just and reasonable protocols.  Accordingly, it is inappropriate for the Commission 

to allow January 1, 2014, to be the effective date for the revised, just and reasonable protocols, 

rather than May 23, 2012.   

                                                 
8 The Mississippi Public Service Commission does not join the arguments in Section III.A. 
9 March 20 Order, at P 126, March 20 NIPSCO Order, at P 72, and March 20 Vectren Order, at P 65. 
10 March 20 Order, at P 127. 
11 May 16 Order, at P 1. 
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The OMS takes no issue herein with the use of formula transmission rates or whether the 

formula itself is just and reasonable.  Nor is the OMS challenging the Commission’s statement 

that the formula rate itself continues to be just and reasonable.  Accepting that premise, however, 

is not sufficient basis to conclude that the charges assessed under the formula between May 23, 

2012, (the Commission’s established refund effective date) and December 31, 2013, were just, 

reasonable and not unduly discriminatory or preferential.  Rather, it has always been the OMS’s 

position that a transparent and comprehensive review process is necessary to determine that the 

inputs of the formula rate are prudent and reasonable and that without such a review, there is no 

reasonable basis to conclude that the charges resulting from a formula rate are just and 

reasonable.  By not applying the revised protocols back to the refund effective date duly 

established in the May 17 Order, the Commission now appears to be suggesting that the 

existence of a just and reasonable rate formula for the period between May 23, 2012, and 

December 31, 2013, ensures a just and reasonable charge, even though the formula rate protocol 

(i.e., the necessary transparent review process) that was in effect, by the Commission’s own 

finding, was insufficient to ensure just and reasonable rates. 

The Commission stated in its May 17 Order: 

Because the formula rates for transmission service presently on file with the 
Commission do not typically require transmission owners to make a section 205 
filing to update their annual transmission revenue requirement, safeguards need to 
be in place to ensure that the input data is the correct data, that calculations are 
performed consistent with the formula, that the costs to be recovered in the 
formula rate are reasonable and were prudently incurred, and that the rates are just 
and reasonable.12  The safeguard that has often been employed is formula rate 
protocols. 

                                                 
12 While a party that challenges the transmission owner’s projected costs must do more than make unsubstantiated 

allegations, see Interstate Power & Light Co. v. ITC Midwest, LLC, 135 FERC ¶ 61,162, at P 18 (2011), the 
transmission owner bears the ultimate burden of demonstrating the justness and reasonableness of the charge 
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The reason for including formula rate protocols in formula rates for transmission 
service is to provide the parties paying such rates specific procedures for notice, 
review, and challenges to the transmission owner’s annual updates.  Such formula 
rate protocols, in order to fulfill this purpose, should afford adequate transparency 
to affected customers, state regulators or other interested parties, as well as 
provide mechanisms for resolving potential disputes; they can be an important 
tool in ensuring just and reasonable rates.13 

The OMS asserts that a conclusion of just and reasonable charges for the period between 

May 23, 2012, and December 31, 2013, can be reached only after a transparent and 

comprehensive review of the formula rate inputs for that period has taken place using a just and 

reasonable protocol process.  As the Commission stated in the May 16 Order, the transparency of 

both a formula rate and its inputs are necessary to their being just and reasonable.14  Given that a 

transparent and comprehensive review has not taken place for the formula rate inputs that 

produced the formula rate charges that were in effect between May 23, 2012, and December 31, 

2013, (given the insufficiency of the protocol in place for that period), the Commission cannot 

conclude that the rate charges were just and reasonable.   

The OMS continues to acknowledge that, because the revised protocols contain milestone 

dates, it is not possible to apply the revised protocols in their entirety to the period between May 

23, 2012 and December 31, 2013.  The OMS asserts, however, that, having previously set the 

refund effective date for the effectiveness of just and reasonable protocols, the Commission must 

apply as much of the revised formula rate protocol process as possible to the formula rate 

updates used to produce charges billed during the period between May 23, 2012, and December 

31, 2013.  As noted in the OMS’s comments, to do otherwise would not only deviate from the 

                                                                                                                                                             
resulting from its application of the formula.  Va. Elec. & Power Co., 123 FERC ¶ 61,098, at P 47 (2008); Am. 
Elec. Power Co., Inc., 124 FERC ¶ 61,306, at P 36 (2008). 

13 May 17 Order, at P 9-10. 
14 May 16 Order, at P 83. 
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Commission’s general policy of providing maximum protection to customers, but would also 

effectively result in a Commission accession to potentially unjust and unreasonable rates.15 

The Commission should consider that MISO TO plant additions reported in 2011 FERC 

Form 1s have been included in formula rates effective during 2012.  The value of these plant 

additions will impact formula rates for decades to come as a return on and of the plant additions 

are recovered through TO formula rates.  MISO TO plant additions placed in service or 

recovered through a CWIP incentive included in the formula rate cost of service may only be 

challenged during the initial period that the costs are included in the formula rate.  Establishing 

the effective date at May 23, 2012 for the revised protocols would provide the first opportunity 

for meaningful review of those charges by state commissions and other interested parties.  In the 

case of MISO historical-based formula rates, prior to the protocol revisions, protocols allowed 

for no review by any interested party, state commission or member of any formula rate costs.  

Forward-looking formula rates, prior to the protocol revisions, provided for greater participation 

but still excluded state commissions and other interested parties. 

The Commission’s decision to allow a January 1, 2014, effective date also conflicts with 

Section 206(b) of the Federal Power Act (“FPA”) which requires that when the Commission 

institutes a Section 206 investigation on its own motion, the Commission establish a refund 

effective date that is no earlier than the date of publication of the notice of the Commission's 

initiation of its investigation in the Federal Register, and no later than five months after the 

publication date.  Having duly established such a date, the Commission must now give that date 

meaning, and not simply ignore the fact of its establishment.  Moreover, the Commission has an 

obligation under the FPA that extends beyond just ensuring that the formula itself is just and 
                                                 

15 OMS Comments, at 11-12. 
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reasonable.  The Commission also has an obligation to ensure that the charges flowing from the 

formula rate both are, and remain, just and reasonable.  While the breadth of the Commission’s 

discretion is at its zenith when fashioning remedies, such discretion does not allow the 

Commission to ignore the requirements of the FPA.16  Absent application of a just and 

reasonable protocol process to the formula rate updates producing charges for the period between 

May 23, 2012, and December 31, 2013, the Commission cannot ensure that those charges were 

just and reasonable, and would thus fail its Section 206 obligation.     

As the May 16 Order notes, the existing formula rate protocols provided under the MISO 

tariff were insufficient to ensure just and reasonable rates.  While the Commission argues that the 

charges produced by the formula rates could have been just and reasonable, there is no way to 

know given the insufficiency of the protocol process that was in effect.  Indeed, the magnitude 

and range of deficiencies identified by the Commission in the formula rate protocols with respect 

to scope of participation, transparency and challenge procedures implies that the Commission 

was, at the time of the May 16 Order, indeed concerned that the charges resulting from the 

formula rate may be unjust and unreasonable.     

Given that the time period between May 23, 2012, and December 31, 2013, has 

specifically been determined to have had insufficiently just and reasonable formula rate protocols 

in effect, there is no basis to conclude that the charges produced by the formula rate for that 

period are just and reasonable.  As such, it is both appropriate and reasonable to apply as much 

of the revised formula rate protocol process as possible (particularly the information request and 

challenge provisions) to the formula rate updates used to produce charges billed during that 

period.  Taking such steps would not constitute retroactive ratemaking because notice was 
                                                 

16 March 20 Order, at P 126.   
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provided by the Commission in the form of establishment of the refund effective date.  

Moreover, to ignore the Commission’s properly established refund effective date and to set 

January 1, 2014 as the effective date for the revised protocols would not provide customers 

protection with respect to transmission charges levied under the formula rates between the period 

of May 23, 2012, and December 31, 2013. 

For these reasons, the OMS seeks rehearing of the Commission’s decision in the March 

20 Orders to allow January 1, 2014 as the effective date for the revised protocols in this case, and 

requests that the Commission instead re-confirm May 23, 2012, as the proper effective date. 

B.  The OMS requests clarification that the March 20 Order requires the revised 
protocols to be applied to the initial establishment of a formula rate revenue 
requirement by a MISO TO.  If the Commission declines to grant such 
clarification, then the OMS seeks rehearing on this issue. 

While the March 20 Order contains numerous findings and directives regarding the 

existing MISO TOs’ formula rate protocols, the order does not state clearly whether or not the 

revised protocols are to also apply to the initial establishment of a TO’s revenue requirement 

under the formula rate, for example, for a newly joining MISO TO.   

The OMS notes the following excerpt from the March 20 Order referencing paragraphs 

86-88 of the May 16 Order: 

The May 16 Order found that MISO’s formula rate protocols provided 
insufficient transparency with respect to information about the transmission 
owners’ costs and revenue requirements.  The Commission required transmission 
owners to annually post their revenue requirements and relevant information on 
both MISO’s website and Open Access Same-Time Information System (OASIS), 
and to hold an annual meeting open to all interested parties to review and discuss 
the posted information.  The Commission stated that the annual posting should 
include the information necessary to understand and evaluate the implementation 
of the formula rate for either the correctness of inputs and calculations, or the 
reasonableness of the costs to be recovered in the formula rate.  The Commission 
further required transmission owners to disclose any accounting changes during 
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the rate period that affect the inputs into the formula rate or the resulting 
charges.17 

This passage from the Commission’s March 20 Order, as well as the portion of the May 

16 Order referenced therein, speak generically about the transmission owner’s costs and revenue 

requirements.  The concerns expressed therein about a TO’s costs and revenue requirements 

apply just as much to a TO’s initial revenue requirement, and the charges flowing there from, as 

they do to subsequent annual updates of the formula rate.  The Commission’s March 20 Order, 

however, does not specifically and clearly state that the revised formula rate protocols are to 

apply to the initial establishment of a TO’s revenue requirement under the formula rate process.   

With respect to charging rates for projected revenue requirements, the March 20 Order 

states: 

We will require the MISO Transmission Owners to revise the proposed forward-
looking protocols to apply to the projected revenue requirement, in addition to the 
true-up, as requested by protestors.  The May 16 Order required transmission 
owners to post their revenue requirements and relevant information, and to hold 
an annual meeting where transmission owners and interested parties can discuss 
the calculations.18  This language was meant to apply to all revenue requirements, 
including projected revenue requirements.  We agree with protestors that it is 
unreasonable to require customers to pay rates based upon projected revenue 
requirements, while prohibiting them from having access to the process for 
reviewing and challenging those rates.  Further, we will require the MISO 
Transmission Owners to ensure that interested parties have appropriate time to 
review the updates to the projected costs, since these updates may not be available 
until after the June 1 date.  Consistent with our finding here, we will also require 
the MISO Transmission Owners to revise the Tariff to provide that informational 
filings contain information necessary to review the reasonableness of projected 
costs for transmission owners with forward-looking rates.19     

In this passage, the Commission found that “it is unreasonable to require customers to pay rates 

based upon projected revenue requirements, while prohibiting them from having access to the 

                                                 
17 March 20 Order, P 20, emphasis added.  
18 May 16 Order, at P 86. 
19 March 20 Order, at P 62, emphasis added. 
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process for reviewing and challenging those rates.” 20  The OMS asserts that it is equally 

unreasonable to require customers to pay rates that flow from the initial revenue requirement 

adopted by a TO that newly joins MISO unless interested parties have access to the process for 

reviewing and challenging those rates.  In that circumstance too, interested parties need the same 

transparency, information request opportunities and challenge opportunities set forth in the 

revised protocols.  Unless the revised protocols are applied to the initial revenue requirement 

under the formula rate process and the charges flowing from the establishment of the initial 

revenue requirement, there will be insufficient basis on which to ensure just and reasonable rates 

for the TO’s initial year as a MISO member. 

 In addition, for a new MISO TO whose initial revenue requirement is established based 

on historical costs, unless the protocols apply to the initial establishment of that revenue 

requirement, there will be no opportunity in the rate update and true-up process for interested 

parties to exercise information request and challenge procedures with respect to the charges 

produced by the formula rate in the TO’s initial year as a MISO member.  This is because 

historical formula rates rely on FERC Form 1 data from the previous year and the review process 

under the protocols would not occur until the following year – which would then be limited to 

the calculations and prudence of the FERC Form 1 data for the year of the TO’s initial service, 

not to FERC Form 1 data for the year preceding the TO’s initial year (which, under the historical 

rate process, is the year whose costs are used to establish the initial revenue requirement and 

charges levied in the TO’s first year as a MISO member).           

For these reasons, the OMS requests that the Commission clarify that the revised formula 

rate protocols apply to both TOs that are currently employing formula transmission rates and to 
                                                 

20 March 20 Order, at P 62. 
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those TOs that are initially establishing a revenue requirement under the MISO formula rate 

process (e.g., for a transmission owner newly joining MISO).  If the Commission does not so 

clarify, then the OMS herein requests rehearing on this issue. 

IV.  CONCLUSION 
Wherefore, for the reasons explained herein, the OMS requests rehearing of the 

Commission’s acceptance of January 1, 2014 as the effective date for the revised protocols in 

this case and requests that the Commission confirm May 23, 2012, as the proper effective date. 

The OMS also seeks clarification that the revised protocols apply to the initial 

establishment of a revenue requirement under the formula rate process for a transmission owner 

initially joining MISO as a member.  If the Commission does not so clarify, the OMS seeks 

rehearing regarding such failure to apply the revised protocols to the establishment of the initial 

revenue requirement under the MISO formula rate process. 

The OMS submits this pleading because a majority of its members has agreed to 

generally support it.  Individual OMS members reserve the right to file separate pleadings 

regarding the issues discussed herein.  The following members generally support this pleading: 

Arkansas Public Service Commission 
Illinois Commerce Commission 
Iowa Utilities Board 
Kentucky Public Service Commission 
Minnesota Public Utilities Commission 
Mississippi Public Service Commission 
Missouri Public Service Commission 
North Dakota Public Service Commission 
South Dakota Public Utilities Commission  
Public Utility Commission of Texas 
Wisconsin Public Service Commission 
 

The Louisiana Public Service Commission, the Michigan Public Service Commission, the 

Montana Public Service Commission, and the City of New Orleans abstained from voting on this 
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pleading.  The Manitoba Public Utilities Board did not participate in this pleading.  The Indiana 

Utility Regulatory Commission opposed this pleading.   

The Indiana Office of Utility Consumer Counselor, the Iowa Office of Consumer 

Advocate, and the Minnesota Department of Commerce, as a associate members of the OMS, 

participated in this pleading and generally support it. 

Respectfully Submitted, 
 
William H. Smith, Jr. 
William H. Smith, Jr. 
Executive Director 
Organization of MISO States 
100 Court Avenue, Suite 315 
Des Moines, Iowa  50309 
Tel:  515-243-0742 
 

Dated: April 18, 2014 

CERTIFICATE OF SERVICE 
 

I hereby certify that I have this day served the foregoing document upon each person designated 
on the official service list compiled by the Secretary in this proceeding. 
 
Dated at Des Moines, Iowa, this 18th day of April, 2014. 
 

William H. Smith, Jr. 
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