
UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 
 

E.ON Climate & Renewables  ) 
 North America, LLC, et al., ) 
  Complainants ) 
 v.  ) Docket No. EL11-30-000 
   ) 
Midwest Independent Transmission  ) 
 System Operator, Inc.,  ) 
  Respondent ) 
 
 
MOTION TO INTERVENE OUT OF TIME, MOTION TO FILE COMMENTS OUT OF 

TIME AND COMMENTS OF THE ORGANIZATION OF MISO STATES 
 

Pursuant to Rules 206(f) and 214 of the Federal Energy Regulatory Commission’s 

(“Commission” or “FERC”) Rules of Practice and Procedure, 18 C.F.R. §§ 385.206(f) and 

385.214, and the Commission’s March 24, 2011 Notice of Complaint, the Organization of MISO 

States (“OMS”) submits this motion to intervene out-of-time, motion to file comments out of 

time, and comments in support of Midwest Independent Transmission System Operator, Inc.’s 

(“MISO”) and MISO Transmission Owners’ responses to the March 22, 2011 Complaint and 

Request for Expedited Commission Action of the Midwest Generation Development Group 

(“Complaint”).1

In its Complaint, the Midwest Generation Development Group seeks to have the 

Commission eliminate Option 1 under Attachment FF of the MISO’s Open Access 

Transmission, Energy and Operating Reserve Markets Tariff (“Tariff”), pursuant to which a 

  

                                                 
1  The Midwest Generation Development Group consists of Clipper Windpower 

Development Co., Inc., E.ON Climate & Renewables North America, LLC, Horizon 
Wind Energy LLC, Iberdrola Renewables, Inc. and Invenergy Wind Development LLC 
and Invenergy Thermal Development LLC. 
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Transmission Owner reimburses the Interconnection Customer for 100% of the Interconnection 

Customer’s prepayments for the Network Upgrades, including interest, and then the 

Interconnection Customer is assessed a monthly charge to recover 100% of the Project Cost for 

Network Upgrades rated below 345 kV or  90% of the Project Cost for Network Upgrades rated 

at 345 kV and above.2  On April 11, 2011, the MISO filed an answer (“MISO Answer”) and 

MISO Transmission Owners filed a motion to intervene and protest (“MISO Transmission 

Owners’ Protest”) opposing elimination of Option 1.  They opposed the elimination of Option 1 

in part because allowing an Interconnection Customer to escape the costs, including Operations 

and Maintenance (“O&M”) expenses and taxes, associated with Network Upgrades is 

inconsistent with cost causation principles and could have a disproportionate and severe impact 

on ratepayers in a Transmission Owner’s pricing zone.3  The MISO and MISO Transmission 

Owners argued that the Midwest Generation Development Group failed to uphold its burden 

under Federal Power Act (“FPA”) section 206, 16 U.S.C. § 824e, of showing the existing Tariff 

provision it challenges is unjust, unreasonable, unduly discriminatory, or preferential, thus the 

Commission should dismiss the Complaint.4

OMS supports the positions taken by the MISO and MISO Transmission Owners with 

respect for the need to retain Option 1 to manage the costs paid by ratepayers that would not be 

incurred but for the need to construct Network Upgrades to accommodate specific 

Interconnection Requests. 

   

                                                 
2  Tariff, Attachment FF, section III.A.2.d.1.    

3  MISO Answer at 11-12; MISO Transmission Owners’ Protest at 19-22, 24-25.  

4  MISO Answer at 19-20; MISO Transmission Owners’ Protest at 12-18. 
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I. BACKGROUND. 

The MISO Transmission Owners’ Protest provides a description of Option 1, along with 

the FERC proceedings and orders that resulted in the MISO’s current cost allocation for the 

recovery of the costs of Network Upgrades necessitated by an Interconnection Request in most 

areas of MISO.5  Under Option 1, the Transmission Owner provides reimbursement to the 

Interconnection Customer for 100% of the Interconnection Customer’s prepayments for the 

Network Upgrades, including interest, and the Interconnection Customer is then assessed a 

monthly charge designed in accordance with Attachment GG to recover 100% of the Project 

Cost for Network Upgrades rated below 345 kV, and recover 90% of the Project Cost for 

Network Upgrades rated at 345 kV or above.6  Under Option 2, the Transmission Owner 

provides reimbursement to the Interconnection Customer for 10% of the Interconnection 

Customer’s prepayments for the Network Upgrades rated at 345 kV and above.7

Attachment GG, section 3, sets forth the methodology for determining the annual 

Network Upgrade charge used to derive the monthly charge assessed pursuant to Option 1.  This 

charge includes components for the recovery of O&M expenses, General and Common 

Depreciation (“Depreciation”) Expense, Taxes other than Income Taxes, Income Taxes, and a 

Return.
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5  MISO Transmission Owners’ Protest at 3-9.  

    

6  Tariff, Attachment FF, section III.A.2.d.1.  Certain of the MISO Transmission Owners 
have specific provisions for the repayment of Interconnection Customers. See, e.g., 
Attachment FF-ATC.    

7  Tariff, Attachment FF, section III.A.2.d.2.   

8  Tariff, Attachment GG; see also id. section 3.a.i. 
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Option 1 was initially filed with the Commission in October 7, 2005, in Midwest Indep. 

Transmission Sys. Operator, Inc., Docket No. ER06-18 (“Docket No. ER06-18 Filing”).  This 

filing was approved by the Commission as just, reasonable, and consistent with Commission 

policy under the independent entity standard, subject to certain conditions not at issue here, in an 

order issued on February 3, 2006.9

Since then, the MISO, along with certain of the MISO Transmission Owners, filed 

revisions that affect the cost allocation of Network Upgrades to Interconnection Customers but 

did not change the right of a Transmission Owner to select Option 1.  The current cost allocation 

methodology for such Network Upgrades, which allocates 100% the costs of the Network 

Upgrades rated below 345 kV necessitated by an Interconnection Request to the Interconnection 

Customer, and 90% of the costs for Network Upgrades rated at 345 kV and above to the 

Interconnection Customer, was filed with the Commission in Docket No. ER09-1431 (“Docket 

No. ER09-1431 Filing”).

  No party specifically protested the addition of Option 1 or 

Option 2, or sought rehearing of the Commission’s approval of these options. Alternative 

treatments of generator interconnection costs have also been subsequently approved by the 

Commission.   

10

                                                 
9  See Midwest Indep. Transmission Sys. Operator, Inc., 114 FERC ¶ 61,106, at PP 61-62 

(2006) (“Docket No. ER06-18 Order”), order on reh’g, 117 FERC ¶ 61,241 (2006), aff’d 
sub nom. Pub. Serv. Comm’n of Wisc. v. FERC, 545 F.3d 1058 (D.C. Cir. 2008).   

  As noted in the MISO Transmission Owners’ Protest, the Filing 

Parties justified the proposed changes on the basis that the then-existing cost allocation 

methodology tended to allocate costs in the zones closest to where generation was located, 

resulting in a disproportionate amount of costs being allocated to these zones, even when the 

10  Docket No. ER09-1431 Filing, Transmittal Letter at 15-16.   
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generation far exceeded the load in those zones and was intended for regional markets.11  The 

Commission conditionally approved the Docket No. ER09-1431 Filing under the independent 

entity standard, finding that it reasonably addresses the disproportionate impact and 

unanticipated consequences of the then-existing methodology due to the concentration of 

generation interconnection projects in low load pricing zones.12

The MISO and MISO Transmission Owners filed their responses to the Complaint on 

April 11, 2011, opposing the relief sought in the Complaint.  Both the MISO and the MISO 

Transmission Owners opined that elimination of Option 1 could harm ratepayers by making 

ratepayers pay costs associated with Network Upgrades built to benefit others.
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II. RESPONSE TO COMPLAINT. 

  The MISO and 

MISO Transmission Owners raised other objections to the Complaint to show that the Midwest 

Generation Development Group had failed to meet its burden under FPA section 206 to 

demonstrate the Transmission Owner’s right to select Option 1 is unjust, unreasonable, unduly 

discriminatory, or preferential.   

A. Maintaining Option 1 Is Necessary to Protect Ratepayers of Transmission-
owning Utilities for which Attachment FF Section III.A.2.d.1 Is Applicable from Being 
Unfairly Burdened by Costs Associated with Network Upgrades Needed to Interconnect 
Generators. 

OMS supports the positions taken in the MISO Answer and MISO Transmission Owners’ 

Protest, and maintains that the Midwest Generation Development Group has failed to show that 

                                                 
11  Id. at 9-10. 

12  Midwest Indep. Transmission Sys. Operator, Inc., 129 FERC ¶ 61,060, at P 49 (2009) 
(“Docket No. ER09-1431 Order”). 

13  MISO Answer at 11-13; MISO Transmission Owners’ Protest at 19-22.  The MISO 
Transmission Owners also showed this impact would especially harm ratepayers in zones 
that have high amounts of generation including wind resources relative to load.  Id. at 25. 
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Option 1 is unjust, unreasonable, unduly discriminatory, or preferential.  OMS agrees with the 

MISO and MISO Transmission Owners that maintaining Option 1 is consistent with cost-

causation principles, because by not assigning the on-going costs such as O&M, depreciation, 

and taxes to the Interconnection Customer, means that the Transmission Owner would recover 

these costs through its Attachment O rates from its customers.14

The Midwest Generation Development Group has failed to demonstrate that the 

elimination of Option 1 is just and reasonable.  OMS is concerned that the elimination of Option 

1 may harm ratepayers, especially those in zones with a large amount of generation relative to 

load.  Elimination of Option 1 will mean that the costs of operating and maintaining the Network 

Upgrades that would not have been constructed “but for” a specific Interconnection Request, 

along with other costs such as taxes, will be assigned to Transmission Customers with the 

majority of the costs falling on the local ratepayers in the Transmission Owner’s zone where the 

interconnection is located for most of the MISO footprint.   

 

While this impact can affect ratepayers in all zones, there are a number of zones within 

the MISO that have high amounts of generation relative to load, and where much of the new 

generation is being constructed to serve load outside of their zone.  Such zones would be 

significantly harmed if Option 1 is eliminated.  The O&M, taxes, and other such costs of the 

Network Upgrades built to accommodate interconnection requests can be substantial.  

Eliminating Option 1 and requiring ratepayers to pay these costs can result in an undesired 

                                                 
14  See MISO Transmission Owners, 133 FERC ¶ 61,196, at P 42 (2010) (determining that 

requiring “Interconnection Customers to pay the depreciation associated with general and 
common plant needed to operate the transmission system, including the relevant 
interconnection-related Network Upgrades, equitably places the responsibility for general 
and common plant costs on all customer classes.”); see also MISO Answer at 11-16; 
MISO Transmission Owners’ Protest at 19-23. 
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impact on ratepayers, and as explained above, would be inconsistent with cost causation 

principles.     

III. MOTION TO INTERVENE OUT OF TIME. 

The Commission will consider several factors in determining whether to grant a late-filed 

motion to intervene, including whether the movant’s interest is adequately represented by any 

other party, whether there is minimal disruption as a result of granting the motion, and whether 

there is prejudice or burden on other parties as a result of granting the motion.  See 18 C.F.R. § 

385.214(d). 

Good cause exists for granting this Motion and allowing OMS to intervene out of time.  

First, intervention is appropriate where the movant has a direct interest in the proceeding that 

cannot be adequately represented by any other party.  See 18 C.F.R. § 385.214(b)(2)(ii).  OMS is 

a non-profit, self-governing organization of representatives from each state with regulatory 

jurisdiction over retail electricity rates and entities participating in the MISO.  Its purpose it is to 

coordinate regulatory oversight among the states, including recommendations to the MISO, the 

MISO Board of Directors, the FERC, other relevant government entities, and state commissions.  

As such, OMS has a direct and substantial interest in the outcome of this proceeding that cannot 

be represented adequately by any other party.  Accordingly, OMS should be permitted to 

intervene and participate fully in this proceeding.  In similar instances, late intervention has been 

allowed where the party can show it has a significant interest in the proceeding, or where other 

parties will not be unduly harmed.15

                                                 
15  See Midwest Indep. Transmission Sys. Operator, Inc., 133 FERC ¶ 61,221, at P 46 (2010) 

(finding good cause to grant a motion to intervene out of time, given the party’s “interest 
in the proceeding, the early stage of the proceeding, and the absence of any undue 
prejudice or delay”).   
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Second, allowing OMS to intervene at this early stage of the proceeding is appropriate 

because to do so will not disrupt this proceeding, nor unduly prejudice or burden other parties.  

The Commission has yet to issue an order ruling on the merits of the Complaint, and no 

conferences or other proceedings have been held.  OMS agrees to accept the record as it has 

developed prior to the filing of this Motion. 

OMS requests that the Commission place the following individual on the official service 

list for this proceeding:  

William H. Smith, Jr. 
Executive Director 
Organization of MISO States 
100 Court Avenue, Suite 315 
Des Moines, Iowa 50309 
bill@misostates.org 
 
IV. MOTION TO FILE COMMENTS OUT OF TIME. 

The OMS moves that the Commission receive these late-filed comments.  The delay was 

caused by the number of other issues confronting state commissions in the MISO region and by 

the OMS Board meeting schedule which did not allow approval of the comments until May 12.  

The comments are being submitted promptly following approval.  Moreover, the OMS believes 

that these Comments will aid the Commission’s understanding and resolution of the issues in this 

proceeding.  For these reasons, the Commission should accept this Answer. 

V. CONCLUSION. 

For the reasons stated above, the Commission should allow OMS to intervene in this 

proceeding, accept these Comments out of time and reject the Complaint and deny the relief 

sought by the Midwest Generation Development Group. 
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The OMS submits these comments because a majority of the members have agreed to 

generally support them16

 Respectfully Submitted, 

. Individual OMS members reserve the right to file separate comments 

regarding the issues discussed in these comments. 

 
 William H. Smith, Jr. 

 William H. Smith, Jr. 
 Executive Director, Organization of MISO States 
 100 Court Avenue, Suite 315 
 Des Moines, Iowa  50309 
 Tel:  515-243-0742 

Dated:  May 13, 2011 
 
 

CERTIFICATE OF SERVICE 
 
I hereby certify that I have this day served the foregoing document upon each person designated 
on the official service list compiled by the Secretary in this proceeding. 
Dated at Des Moines, Iowa, this 13th day of May, 2011. 
 
 William H. Smith, Jr 

                                                 
16  The Michigan Public Service Commission and the Missouri Public Service Commission 

abstained from the voice vote that approved this filing. 


