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                Petitioners 

     v.  
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               Respondent 
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Consolidated with 25-
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ORGANIZATION OF MISO STATES, INC., ALLIANT ENERGY 

CORPORATE SERVICES, MISSISSIPPI PUBLIC SERVICE 

COMMISSION, MISSOURI PUBLIC SERVICE COMMISSION, AND 

MISSOURI JOINT MUNICIPAL ELECTRIC UTILITY COMMISSION 

D/B/A THE MISSOURI ELECTRIC COMMISSION, AND INDUSTRIAL 

CUSTOMERS’ RESPONSE  

TO MOTION OF THE NEW ENGLAND TRANSMISSION OWNERS 

FOR LEAVE TO FILE BRIEF FOR AMICI CURIAE 

 

Pursuant to Rules 29 and 27 of the Federal Rules of Appellate Procedure and 

Rules 29 and 27 of this Court, the Organization of MISO States, Inc. (“OMS”), 

Alliant Energy Corporate Services, Mississippi Public Service Commission, 

Missouri Public Service Commission, and Missouri Joint Municipal Electric Utility 

Commission d/b/a the Missouri Electric Commission, and the Coalition of MISO 

Transmission Customers, Association of Businesses Advocating Tariff Equity, 

Illinois Industrial Energy Consumers, Indiana Industrial Energy Consumers, Inc., 

and Wisconsin Industrial Energy Group (“Industrial Customers”) oppose the Motion 
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of the New England Transmission Owners for Leave to File Brief for Amici Curiae 

(“NETOs’ Motion”). The New England Transmission Owners’ (“NETOs”) amicus 

brief violates the requirements of this Court’s Local Rule 29(a) as the proposed brief 

presents no meaningful addition to the Court’s record which are not already present 

in the brief submitted by the MISO Transmission Owners. Further, the NETOs have 

no interest in the Midcontinent Independent System Operator (“MISO”) region, and 

the addition of New England precedent will serve only to confound the issues before 

this Court instead of providing information that is “relevant to the disposition of this 

case.” Fed. R. App. P. 29(a)(3)(B). Therefore, the NETOs’ Motion should be denied. 

ARGUMENT 

I. New England Transmission Owners’ Amicus Brief is Duplicative of the 

MISO Transmission Owners’ Principal Brief 

 The NETOs’ Motion should be denied because the associated amicus brief 

repeats legal arguments made in the principal brief of the MISO Transmission 

Owners and fails to focus on points not made or adequately elaborated upon in the 

principal brief and thus violates D.C. Circuit Rule 29(a). The D.C. Circuit has 

previously denied the filing of amicus briefs where arguments presented in the briefs 

were duplicative or where the briefs did not provide new insight which the Court 

could rely upon to make their decision. 
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Here, the amicus brief submitted by the NETOs raises two primary points: 1) 

FERC exceeded its statutory authority when it required transmission owners to pay 

refunds beginning in September 2016; and 2) FERC’s failure to dismiss duplicative 

ROE complaints designed to circumvent the Section 206 15-month refund period 

was improper. Both arguments are already raised and discussed in depth in the MISO 

Transmission Owners’ principal brief. The repetitive arguments raised by the NETOs 

offer only slight variations of the arguments presented in the principal brief and, 

therefore, provide insufficient information and insight to generate a unique 

prospective which could aid the Court’s decision-making process; as such the Court 

should deny the NETOs Motion. Other courts have set clear precedent that parties 

seeking to submit an amicus brief must provide information which goes beyond such 

slight variations. See WildEarth Guardians v. Zinke, 368 F. Supp. 3d 41 (D.D.C. 

2019) (Finding that, despite clear expertise of the New York University School of 

Law's Institute for Policy Integrity on the subject matter at issue, the Institute only 

providing a more detailed explanation of the issues and slight variations on the 

arguments already present made its amicus brief insufficient for the court to permit). 

For example, under the first argument raised by the NETOs’ amicus brief, 

regarding FERC exceeding its statutory authority when extending refunds back to 

September 2016, NETOs raise nearly identical to the arguments to those raised by 

the MISO Transmission Owners. The NETOs’ arguments that 1) Congress only 
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granted FERC the ability to change rates prospectively;1 2) FERC’s decision to set 

refunds back to September 28, 2016 violates the Federal Power Act Section 206 

requirement that FERC may only impose a new rate after determining the previous 

rate is unjust and unreasonable;2 and 3) FERC over extended its Federal Power Act 

Section 309 ability to correct legal errors, were substantially raised and explored in 

the MISO Transmission Owners Principal brief. The slight variation in expression 

of the NETOs’ amicus brief on these points is insufficient to warrant the filing of a 

separate brief and serves merely to repeat the same arguments. The duplicative legal 

arguments both violate this Court’s Local Rules and will not aid the Court’s decision-

making process and therefore the Court should not accept NETOs’ Motion. 

II. The New England Transmission Owners Have No Interest in the MISO 

Region 

The NETOs have no demonstrated interest in the MISO region and are only 

interested in general FERC ratemaking practices and regulatory limitations, which 

do not necessarily apply to the facts in this case. The identified interest of the 

NETOs’ Motion points only to how the precedent set by this Court’s decision may 

(or may not) impact the NETOs in future FERC rate cases and fails to provide any 

 
1  See New England Transmission Owners Motion to File Amicus Brief in Support 

of the Transmission Owners, EL14-12, Case No. 25-1042, at 7-8, 10.  

2  Id. at 12-16.  
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connection between the NETOs and the rates at issue in the above captioned 

proceeding.3  

The NETOs will not be impacted by the MISO rates or refunds determined in 

this case. Moreover, the different facts and procedural history between the MISO 

return on equity proceeding and the proceedings in which the NETOs have 

previously participated will only unnecessarily complicate the record. For example, 

in New England FERC did not reopen the record of complaints to change its return 

methodology and establish two different rates following the new methodology. 

Because of the differences in the MISO and New England proceedings, accepting 

the NETOs’ brief into the record will create an unnecessary burden on the parties in 

this case to respond to irrelevant facts and distinguish them from the present case. 

This is valuable brief space that the parties could instead utilize to focus on the facts 

in the present case, therefore better aiding this Court’s decision-making process. 

Allowance of an amicus brief with no substantial connection to this proceeding 

serves no benefit and will only confuse the record and hinder the Court’s decision-

making process.  

 

 

 
3  Id. at 5. 
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CONCLUSION 

OMS, Alliant Energy Corporate Services, Mississippi Public Service 

Commission, Missouri Public Service Commission, and Missouri Joint Municipal 

Electric Utility Commission d/b/a the Missouri Electric Commission, and the 

Industrial Customers respectfully request that this Court deny the NETOs’ Motion. 

Respectfully submitted, 

 

/s/ Andrea Sarmentero 

Andrea I. Sarmentero Garzón 

Duncan, Weinberg, Genzer & Pembroke, P.C.  

1655 Fort Meyer Drive, Office # 759 

Arlington, VA 22209 

(917) 288-9340 

asg@dwgp.com  

 

Kevin M. Kurzeja 

Duncan, Weinberg, Genzer & Pembroke, P.C. 

1667 K Street N.W. 

Suite 700 

Washington D.C. 20006 

(202) 791-3729 

kmk@dwgp.com  

      

Counsel to the Organization of MISO States, Inc. 
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/s/ James K. Mitchell 

James K. Mitchell 

James K. Mitchell Law PLLC 

1629 K Street, NW 

Washington, DC 20006 

703-969-0402 

jameskmitchelllaw@gmail.com  

 

Counsel to Alliant Energy Corporate 

Services 

Dated: September 2, 2025  

/s/ Stephen C. Pearson 

Stephen C. Pearson 

Jeffrey M. Bayne 

David E. Pomper 

Spiegel & McDiarmid LLP 

1818 N Street NW 

8th Floor 

Washington, DC 20036 

(202) 879-4000 

steve.pearson@spiegelmcd.com 

jeffrey.bayne@spiegelmcd.com 

david.pomper@spiegelmcd.com 
 

Attorneys for the Mississippi Public 

Service Commission, Missouri 

Public Service Commission, and 

Missouri Joint Municipal Electric 

Utility Commission d/b/a the 

Missouri Electric Commission 

 

/s/ Kenneth R. Stark 

Kenneth R. Stark 

100 Pine Street 

Harrisburg, PA 17101 

Phone: 717-237-5378 

Fax: 717-260-1666 

E-Mail: kstark@mcneeslaw.com 

 

Robert A. Weishaar, Jr. 

1200 G. Street, NW, Suite 800 

Washington, D.C. 20005 

Phone: 202-898-5700 

Fax: 717-260-1765 

E-Mail: bweishaar@mcneeslaw.com 

 

Counsel to the Coalition of MISO 

Transmission Customers and on behalf 

of Association of Businesses Advocating 

Tariff Equity, Illinois Industrial Energy 

Consumers, Indiana Industrial Energy 

Consumers, Inc., and Wisconsin 

Industrial Energy Group 
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CERTIFICATE OF COMPLIANCE 

Pursuant to Fed. R. App. P. 32(g), I certify that this response to a motion 

complies with the type-volume limitation of Fed. R. App. P. 27(d)(2)(A) setting the 

word limit for a response to a motion at 5,200 words, because this brief contains 

1,098 words, excluding the parts of the brief exempted by Fed. R. App. P. 32(f) and 

Circuit Rule 32(e)(1). 

I further certify that this brief complies with the type-face requirements of 

Fed. R. App. P. 32(a)(5) and the type-style requirements of Fed. R. App. P. 32(a)(6) 

because this brief has been prepared in Times New Roman using 14-point font. 

 

/s/ Andrea Sarmentero 

Andrea I. Sarmentero Garzón 

                                         Duncan, Weinberg, Genzer & Pembroke, P.C.  

                                         1655 Fort Meyer Drive, Office # 759 

                                         Arlington, VA 22209 

                                         (917) 288-9340 

                                        asg@dwgp.com 

 

Kevin M. Kurzeja 

Duncan, Weinberg, Genzer & Pembroke, P.C. 

1667 K Street N.W. 

Suite 700 

Washington D.C. 20006 

(202) 791-3729 

kmk@dwgp.com 

 

          Counsel to the Organization of MISO States, Inc.  
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CERTIFICATE OF SERVICE 

Pursuant to Rule 25(d) of the Federal Rules of Appellate Procedure, I hereby 

certify that I have this second day of September 2025 served the foregoing document 

by electronic mail through the Court’s CM/ECF system upon the parties to this 

appellate proceeding. 

Dated at Washington D.C., this second day of September 2025. 

 

 

/s/ Andrea Sarmentero 

Andrea I. Sarmentero Garzón 

                                         Duncan, Weinberg, Genzer & Pembroke, P.C.  

                                         1655 Fort Meyer Drive, Office # 759 

                                         Arlington, VA 22209 

                                         (917) 288-9340 

                                        asg@dwgp.com 

 

Kevin M. Kurzeja 

Duncan, Weinberg, Genzer & Pembroke, P.C. 

1667 K Street N.W. 

Suite 700 

Washington D.C. 20006 

(202) 791-3729 

kmk@dwgp.com 

 

          Counsel to the Organization of MISO States, Inc. 

 


